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T is always pleasant to contemplate the 
| life of a prominent character in the Rev- 
olution. Through the haze of the receding 
years even an ordinary man stands forth of 
heroic size. Time lends a glamour. Patri- 
otism too adds an enthusiasm, which is not 
only proper, but gratifying. It is particular- 
ly inspiring for a man of Massachusetts to 
dwell upon the achievements of an eminent 
son of South Carolina, who was one of the 
‘athers of the Republic. It is refreshing to 
‘emember that she was the first of the colon- 
ies south of New England to respond to the 
call of Massachusetts in 1765, and to stand 
shoulder to shoulder with her in the succeed- 
ing twenty years of distress and carnage. It 
is with reverence that one remembers the 
fortitude with which that southern sister en- 
dured the awful scourge of the Revolution. 
Upon her devoted head were poured all the 
vials of a barbarous war of subjugation, un- 
mitigated by mercy or chivalry. Tarleton 
and Lord Cornwallis have left names there 
with which to subdue unruly children. With 
fire and sword they laid waste that Southern 
land, then but a sparsely populated district. 
But her sons were filled with the love of 
liberty, and with dauntless courage. They 
accomplished the Revolution with great 
unanimity of opinion and order. Before the 
Declaration of Independence they had 
thrown off the shackles of the Crown, 
adopted a constitution and under it insti- 
tuted a government. They gallantly re- 
pelled one attack of the royal troops only 
to be overwhelmed by a devastating invasion 
and a hostile occupation which lasted three 


years. The State rose triumphant from her 





ruins to join in establishing that more per- 
fect Union, which is today her pride. Of all 
these things John Rutledge was a large part. 
The story of his life from 1765 to 1795 is 
a history of South Carolina. However 
grateful the task, it would be worse than 
useless here to attempt to repaint the condi- 
tions of time and country in which that life 
was spent. They are a part of history indel- 
ibly written upon the mind of every educated 
American. Distinguished at the bar and 
in the Senate, a fearless Governor and an 
able judge, Rutledge deserved much of his 
countrymen. Little remains of his life 
except the bare outline of his career. He 
was a strenuous man, fearless and out- 
spoken, the John Adams of South Carolina. 
The Irish blood in his veins was true to its 
popular repute. He was a disciple of free- 
dom, ready to stake his all for the great prin- 
ciple, Liberty. Tradition tells of his haughty 
pride and vindictiveness, of his unruly tem- 
per, and hints at excesses which superinduced 
his melancholy end. Independent in thought 
and action he was earnest and sincere. The 
ardor of his temperament does not seem to 
have influenced his judgment often or blinded 
his common sense. He wis no dreamer, no 
metaphysical politician. His impulsive 
energy executed the dictates of his reason. 
He must have been a man of large capacity 
and ability. He was tenacious of his opin- 
ions, but in great affairs was amenable to 
compromise. In the Congress of 1782 and 
in the Constitutional Convention of 1787 he 
readily and gracefully yielded his convictions 
in order to gain the great ends which were 
accomplished. With all his imperiousness 
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he does not seem to have had any overwean- 
ing ambition or ever to have sought office 
In temperament he was the antithesis of his 
predecessor in the Chief Justiceship of the 
United States. He enjoyed a great reputa- 
tion for eloquence, but the fragmentary ex- 
amples of his speeches which are still extant 
by no means sustain that reputation. The 
diction is below mediocrity rather than above 
it, the sentiments commonplace. Much must 
have depended upon the vigor and magnet- 
ism oi his personality. Yet his portrait by 
Trumbull presents no very pleasing picture. 
There is something about it that forcibly re- 
minds one of the portraits of His Majesty 
King George the Third. 

John Rutledge was born at Charleston, 
South Carolina, in September, 1739. The 
exact date is not known. His father was a 
physician, and had emigrated from Ireland 
four years previously. His mother was but 
fifteen at the time of his birth. Doctor Rut- 
ledge died in 1749, leaving his wife with 
seven children, of whom John was the eldest. 
No pains were spared upon the education of 
the future Chief Justice. His father was his 
earliest instructor. After his death the boy 
was placed under the charge of a Reverend 
Mr. Andrews, with whom he remained for 
several years. Later a gentleman, David 
Rhind by name, who had an excellent repu- 
tation as a classical scholar, directed his 
studies. In the summer of 1755 he began 
the study of the law with James Parsons, a 
barrister of distinction, an Irishman by birth, 
and a devoted American patriot by principle, 
who held several important public offices 
during the revolutionary period, and was 
vice-president of South Carolina at the time 
of his death in 1779. Rutledge continued in 
the office of Mr. Parsons for two years. In 
1758 he went to London, where he was en- 
tered as a student at the Temple, and three 
years afterwards was called to the English 
bar. This was the regular course at that 
time for young men of South Carolina who 
intended to adopt the law as a profession. 
He seems to have created great expectations 





at the Temple by his ability. His reputatio: 
preceded him to Charleston. During these 
three years the great Pitt was Prime Minis 
ter, Lord Mansfield presided in the King’. 
Bench, and.Henley was Lord Keeper. Upon 
Rutledge’s return to Charleston in 1761 he 
leaped at once into fame and a practice. Be- 
fore the ship which brought him had reache: 
the city an eager client had met it and re- 
tained the young lawyer. His first appear- 
ance at the bar made an extraordinary im- 
pression, and he was never in want of a 
lucrative practice, until the pressure of pub- 
lic events absorbed him in politics. The bar 
of Charleston at that time was not numer- 
ous. Mr. Flanders estimates that it could not 
have exceeded twenty. The fees appear to 
have been extraordinarily large. Rutledge 
is said to have received one hundred 
guineas for his first case. On the 17th 
of September, 1764, he was appointed 
Attorney General of the Province, and 
performed the duties of that position until 
the 5th of June, 1765. So great was his 
success at the bar that it became custo- 
mary to believe that the result of the cases 
in which he was engaged was a foregone 
conclusion. Prior to 1769 all the courts 
were held at Charleston. In that year the 
judicial system was reorganized, and ses- 
sions of the courts held in the parishes. 
This necessitated riding the circuit by both 
bench and bar. During these years the poli- 
tics .of South Carolina were becoming unset- 
tled. Rutledge was a member of the Pro- 
vincial Assembly, and _ characteristically 
fought for the rights of the colonists against 
royal oppression. The royal governor waxed 
arbitrary until, in 1764, he refused to admin- 
ister the oath to General Gadsden as a mem- 
ber of the Assembly. The Assembly itself 
protested against this high-handed act. The 
usurpation of power was vigorously de- 
nounced, and by none more boldly than by 
Rutledge. The succeeding year he took up 
with spirit and zeal the proposal of Massa- 
chusetts that the Provincial assemblies 
should send delegates to a common Con- 
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sress. The Assembly appointed him one 
f the delegates. In that Congress Rut- 
iedge, although only twenty-six, was one 
of the most influential members. He was 
chairman of the committee charged with 
ihe duty of preparing an address to the 
Lords in Parliament, and it is believed 
that he wrote that address. Upon his 
return to Charleston about the first of 
November he resumed the practice of his 
profession, with a reputation greatly en- 
anced. During the next ten years he 
accumulated an ample property, which 
was dissipated during the Revolution by lib- 
eral contributions to the public service, and 
by the enemy. Meanwhile the aspect of pub- 
lic affairs grew serious. The seeds of revo- 
lution, which had already been sown, were 
germinating. The news of the Boston Port 
sill reached Charleston on May 3Ist, 1774. 
It created the greatest agitation, indignation 
and alarm. Events crowded thick and fast. 
The General Committee of Safety called a 
meeting of the inhabitants of the colony for 
the sixth of July. At that meeting five.dele- 
gates, among whom was Rutledge, were 
chosen to represent the colony in the Gen- 
eral Congress at Philadelphia. An attempt 
was made to limit the powers of the dele- 
gates. It was asked what could be done if 
they misused their unlimited authority to 
pledge the State. In reply John Rutledge 
blazed forth: “Hang them! Hang them!” 
Consider for a moment the courage that 
dictated that response! The delegates went 
to Philadelphia with powers uncurtailed. 
The Continental Congress of 1774 as- 
sembled on the 5th of September. Rutledge 
saw that a crisis had come in which it was 
necessary to act and to act with vigor. In 
the end he supported all the measures advo- 
cated by that Congress. Meanwhile the first 
Provincial Congress of South Carolina had 
been elected by the people. It met on the 
11th of January, 1775. Although an entirely 
illegal and unconstitutional assembly it rep- 
resented the great mass of the people, and 
its acts were regarded with the highest 





authority. Of this Assembly Rutledge had 
been elected a member and attended its ses- 
sions. In May he returned to Philadelphia 
to the Continental Congress. The war had 
already begun. Rutledge, however, still 
hoped for reconciliation with the mother 
country. Apparently he never advocated in- 
dependence prior to its declaration, although, 
in November, 1775, he concurred in the 
recommendation of Congress to the people 
of New Hampshire and South Carolina to 
form new State governments. Immediately 
thereafter he returned to be in attendance 
upon the second Provincial Congress of 
South Carolina, which assembled on the first 
day of November. In the following Feb- 
ruary he was prominent in the formation of 
the new Constitution, which was mainly 
drafted by him and adopted on the twenty- 
sixth of March. On the same day he was 
elected the first President of South Carolina, 
and served in that capacity for two years. 
As President his energetic action and pluck 
in supporting Moultrie in defending Charles- 
ton against the British attack at Sullivan’s 
Island on June 28 was inspiriting and of the 
greatest efficacy. That splendid and suc- 
cessful defense warded off from South Caro- 
lina for nearly three years the disasters of 
war. In spite of General Lee’s advice to 
abandon the fort, which afterwards took its 
name from its gallant commander, Rutledge 
insisted that the position must be held, and 
wrote to Moultrie not to evacuate the fort 
without an order from him. In conclusion 
he said: “I would sooner cut off my 
hand than write it.” On the day that Rut- 
ledge visited Fort Moultrie to express thanks 
to its heroic defenders, the American Con- 
gress at Philadelphia declared the colonies 
free and independent States. 

The first General Assembly elected under 
the new Constitution of South Carolina met 
on the fifth of December and re-elected Rut- 
ledge President. Meanwhile there had been 
in the autumn a formidable attack and in- 
vasion by the Cherokees, which had been 
successfully repelled. In March, 1778, a new 
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Constitution, made requisite by the Declara- 
tion of Independence, was ratified. Some of 
the provisions of this did not meet with Rut- 
ledge’s approval. He therefore resigned the 
Presidency in a speech of excellent good 
temper, saying that he was unwilling to ob- 
struct the wishes of the people, and so retired 
that the Legislature could choose another 
executive who would carry out their will. 
This action did not diminish his popularity 
or the confidence in which he was held by his 
fellow citizens. When the State was again 
threatened with invasion he was recalled to 
the Chief Magistracy on the fifth of Feb- 
ruary, 1779. He energetically entered upon 
the duties imposed upon him at that trying 
time, summoned the militia, and prepared for 
defence. But the force of the enemy over- 
whelmed all measures that could be taken. 
During that year the roval troops overran 
the State. The British General Prevost 
pushed his forces to the gates of the Capital, 
and there had some negotiation relating to a 
surrender by the Governor and Council. 
These latter shrewdly proposed the neutrality 
of South Carolina; the event of the war to 
determine whether the State should belong 
to Great Britain or remain one of the United 
States. This offer of Rutledge has been 
severely condemned. To me there is noth- 
ing in it to censure. It was a most crafty way 
out of a great difficulty. The State was prac- 
tically in the hands of the enemy. There 
seemed no hope of redeeming it, until the 
American arms were successful elsewhere. 
Meanwhile it would be made a base of opera- 
tions by the British. It was good politics 
and good patriotism to attempt to relieve the 
colonists from the hostile incubus, to deprive 
the enemy of a base. There was everything 
to gain and nothing to lose. South Carolina 
was then in no condition to aid in the war. 
Necessarily she must return to her allegiance 
to England, if the Revolution failed. Pre- 
vost replied that he had not come in a legis- 
lative capacity, that his business was not with 
the Governor but with the Commanding 
General, who must surrender. Upon this 





Rutledge declared: “We will fight it out.” 
The next day much to his surprise Prevost 
withdrew his army. 

Sir Henry Clinton landed near Charles- 
ton on the eleventh of February, 1780, and 
immediately invested the city. In this crisis 
the Assembly, which was: then in session, 
acted promptly. It clothed the Governor 
and Council with full power to do everything 
necessary for the public good “except the 
taking away the life of a citizen without a 
legal trial.” All the efforts of Rutledge to 
get together an adequate force were fruitless. 
The approach of the British army seemed to 
paralyze the citizens. In April it was deter- 
mined that the Governor should withdraw 
from the Capital in order that he might raise 
levies for its relief. On the twelfth of May 
General Lincoln surrendered. Meanwhile 
Tarleton’s Brigade was ravaging the country. 
On the fifteenth of August General Gates 
suffered his crushing defeat at Camden, and 
Rutledge retired into North Carolina. Un- 
broken by defeat he attempted with great 
resolution and courage to rally the sinking 
fortunes. He was in the field and in the 
camp. He went to Philadelphia to solicit 
aid and clothing for the troops. His energy 
was untiring. It was largely due to his in- 
valuable services in co-operating with mili- 
tary commanders that General Greene won 
the glorious victory of Cowpens on the sev- 
enteenth of January, 1781. By August Rut- 
ledge was back in his own State. The enemy 
were dispossessed of their posts and driven 
back into the vicinity of Charleston. The 
celebrated and decisive battle of Eutaw on 
the eighth of September practically ended 
the war in South Carolina. 

Writs for an election of members to the 
State Legislature were issued by Rutledge, 
and the State government convened on the 
eighteenth of January, 1782. During these 
three years of strife and pressure he had used 
his dictatorial powers with discretion and 
moderation. Harsh and summary justice 
had to be administered. But he was never 
violent in the exercise of power, and was 
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arbitrary only when the necessity demanded. 
\Vhen the Assembly convened he addressed 
the two Houses with bitter impetuosity, de- 
nouncing in scathing terms the methods of 
warfare which the Pritish had adopted. He 
saw about him ruin and devastation, a land 
wet with blood, and heard the cries of 
widows and orphans who had received no 
mercy from the foe. The Legislature re- 
turned congratulations and thanks to the 
Governor for his perseverance and prudence 
in the exercise of his authority. His term of 
office now expired. But he was immediately 
elected a member of the Confederate Con- 
gress, and took his seat again in that body on 
the second of May, 1782. Together with 
George Clymer he was delegated forthwith 
to visit the Southern States to urge upon 
them the necessity of continued vigilance and 
effort, although the surrender of Cornwallis 
on October nineteenth, preceding, prac- 
tically put an end to the war. The great 
question then in Congress, as it was for long 
before and was to be for long afterward, was 
that of finance and the public credit. With 
Madison and Hamilton, Rutledge was very 
active and influential in the deliberations on 
that subject. He was one of the committee 
of five which was appointed to consider and 
report upon it. He advocated an importa- 
tion tax of five per centum ad valorem. He 
also supported the treaty of peace and the 
commissioners who negotiated it, boldly re- 
plying to the objection that they had violated 
their instructions by not submitting to the 
dictates of France, that the instructions 
ought to have been disregarded, and that he 
would never have been bound by them as he 
thought them improper. He continued in 
this Congress until June, 1783, when he re- 
turned to Charleston. 

In 1784 he was made Chancellor of South 
Carolina having drawn the bill under which 
the court was organized. The first term of 
that court was held at Charleston on the 
fourteenth of June. On December twenty- 
fourth he was elected by the Congress a 
judge of the court which was to determine 





the controversies between New York and 
Massachusetts. Again, on July 5th, 1785, he 
was unanimously’ elected minister to the 
United Netherlands. Both of these appoint- 
ments he declined, and remained upon the 
Chancery bench of his State. While he pre- 
sided in that court there seem to have been 
no cases of any particular legal interest. Ap- 
parently he participated in all of its decisions 
until 1790, except those which were rendered 
while he was in attendance upon the Consti- 
tutional Convention of 1787. Among the 
distinguished gentlemen who were members 
of that Convention Mr. Rutledge was promi- 
nent and influential. His experience had 
been great. His fearlessness, frankness and 
ability inspired confidence. It is pleasant to 
recall that he seconded the nomination of 
Washington to the Presidency of the Con- 
vention, and with Robert Morris escorted 
him to the chair. The bluntness with which 
he expressed his opinions has no better ex- 
ample than in his declaration on the floor 
of the Convention in regard to slavery that: 
“Religion and. humanity had nothing to do 
with this question. Interest alone is the 
governing principle.” Surely there was no 
tergiversation in that statement. 

It is more than gratifying to dwell upon 
the debates of that great Convention, where 
so many schemes for a national government 
were proposed, where almost every question 
was fought out to an impasse, and then com- 
promised. I have no intention, however, to 
enter here upon anv detailed narration of the 
part which Rutledge there played. But in 
order to give a just conception of the mani it 
is necessary to make a brief summary of the 
principal propositions which he there main- 
tained. He advocated a single executive 
elected by the National Legislature. eligi- 
bility to which should include a property 
qualification. But he opposed making the 
Supreme Court an executive council, saying 
that the judges ought never to give an opin- 
ion on a law until it comes before them 
judicially. He favored the proposition that 
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gress from each State should be in propor- 
tion to its quota of contribution, and that in 
the Senate in proportion to its importance. 
He energetically opposed Madison’s scheme 
of giving to the national government the 
right to negative acts of the States, and said: 
“If nothing else, this alone would damn, and 
ought to damn, the Constitution.” Lastly he 
believed the right of habeas corpus should be 
inviolate. Thus he appears to have desired 
a strong central government, the preserva- 
tion of the rights of the States, and the lib- 
erties of the citizens. 

No difficulty was experienced in South 
Carolina over the adoption of the new con- 
stitution, and upon the organization of the 
new national government Chancellor Rut- 
ledge was complimented by the electoral vote 
of his State for Vice-President. On Septem- 
ber 26, 1789, he was commissioned the first 
senior Associate Justice of the Supreme 
Court of the United States. The strange dis- 
regard for and the small importance attached 
to that tribunal at that time are shown by 
Mr. Justice Rutledge’s course. He does not 
appear to have sat in the Supreme Court as 
Associate Justice, or to have resigned his 
Chancellorship of South Carolina. There is 
no record even of his having taken the oath 
of office. If he acted at this time as a Federal 
Judge it must have been upon the Circuit, 
although there are no records’ or reports 
which show that he ever exercised those 
functions. After his appointment to the 
United States Supreme Court, however, he 
probably did not sit as Chancellor. The last 
case in which he is reported to have sat on 
the equity bench of his State was decided at 
the December term, 1789. On March fifth, 
1791, he resigned his Federal commission, 
having been elected Chief Justice of South 
Carolina. This office he held until July first, 
1795, on which date he was appointed by 
Washington Chief Justice of the United 
States. He sat as Chief Justice at the August 
term of the Federal Supreme Court of that 
year, at which there are but two cases re- 
ported to have been decided in 3 Dallas. 


We have no adequate means of determin- 
ing his qualifications for a judge or the 
merits of his judicial administration, excep 
the facts that Washington deemed him oi 
sufficient ability and eminence twice to ap- 
point him to the Supreme Court, and that 
twice he was elected to the highest judicial 
offices in his own State. It has been said 
that his knowledge of the principles of law 
was profound, and that his bearing upon the 
bench was courteous and dignified. His ap- 
pointment, however, as Chief Justice of the 
United States was undoubtedly unfortunate. 
His health and his mind were impaired. In 
a speech in July, 1795, delivered at Charles- 
ton upon the occasion of the outburst of in- 
dignation at Jay’s treaty with England, the 
vehemence, extravagance and incoherency 
of his language, the lack of logical argument, 
the bitter and undignified personal abuse, 
showed that his mental powers were weaken- 
ing. His attitude towards that treaty mani- 
fested by that speech, aroused the wrath of 
the Federalists in the Senate and doomed his 
appointment as Chief Justice to rejection. 
He was the target of great political and per- 
sonal vilification. Before December fifteenth, 
when the vote of rejection was passed, it was 
notorious that his mind had given way en- 
tirely. The last four years and a half of his 
life were filled with ever increasing mental 
aberration and physical weakness, until death 
released him from suffering on July eight- 
eenth, 1800. 

Thus sadly ended a life actively and pic- 
turesquely spent in the public service at the 
most important era of our history. Greatly 
acting in great events, I know of not one in- 
stance in his career that is justly subject to 
criticism, while his faculties were intact. In 
politics he was too independent to be bound 
by party ties. But until his unfortunate and 
fatal attitude on Jay’s treaty he was a Fed- 
eralist. His positive character compels re- 
spect. Although perhaps not in the first rank 
of intellect, yet he was a man of good sense, 





| who proved himself adequate to all occa- 
| sions. He acted always with decision and 
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oldness. He kept his public faith. He was 
nfluential in affairs of the greatest moment. 
He vigorously spent his fortune and his 
‘alents in the cause of Independence. He 


strove to restore order, to create a nation. 
He enjoyed the confidence of his fellow citi- 
zens. He won the esteem of Washington. 





THE PSYCHOLOGY OF POISONING. 
III. 
By J. H. Beate, Jr. 


T is probably not difficult for any of us to 
feel a certain sympathy with those unfor- 
tunate creatures whose passions of love or 
loathing have led them to crime. We all have 
moments of longing for a complacent con- 
science which would permit the painless re- 
moval of a hated obstacle to our just desires; 
moments when we can understand how a re- 
spectable and ordinarily moral person could 
do the acts charged against Mrs. Maybrick 
or even Dr. Pritchard. But another class of 
poisoners have reached a depth of moral 
degradation to which one who lives an or- 
dinary life can hardly follow, even in imagi- 
nation. The man or woman who could mur- 
der a relative or a friend to gain money from 
his death is an unsexed and brutish creature 
with whom we must believe ourselves to 
have nothing in common. Yet such men and 
women, apparently ordinary persons, sane 
and respectable, have poisoned their rela- 
tives or their friends, for a legacy, for insur- 
ance money, to conceal and avoid paying a 
debt: some of them have formed a habit, like 
the Italian poisoners of the Middle Ages, and 
have numbered their victims by the half- 
score. Of the two great primary passions, 
love and covetousness, the meaner one is not 
the less powerful. 

A few years before Mrs. Maybrick’s trial 
at Liverpool, Mrs. Sarah Robinson was 
brought to the bar in the Supreme Judiciai 
Court of Massachusetts, charged for the sec- 
ond time with murder; she had previously 
been tried upon another indictment, and the 





jury had disagreed. Indictments were at the 
time pending against her for the murder of 
six persons by poisoning with arsenic, and 
evidence was presented at the trial tending to 
show that she had killed a seventh in the 
same way. All but one of these persons were 
near relatives and members of her family; 
her husband first, then her sister, her brother- 
in-law, their son, and her own son and 
daughter. 

Mrs. Robinson’s story, according to the 
theory of the government, seems almost in- 
credible. Left early an orphan, she had 
cared for her younger sister until both were 
able to support themselves. She had worked 
industriously at her trade of dressmaking, 
gaining the good will of her employers. She 
married early and lived in apparent happi- 
ness with her husband for more than twenty 
years; she gave birth to five or six children, 
to all of whom she was devoted. She was a 
constant attendant at church and regularly 
devout in her family. Suddenly, in the sum- 
mer of 1882, her husband died. His life had 
been insured, but owing to some informality 
she was unable to secure payment of the 
amount, and sued for it in vain. In Feb- 
ruary, 1885, she was called to the house of 
her sister, who was ill with pneumonia. Her 
sister’s husband, Prince Arthur Freeman, 
had an insurance on his life, amounting to 
$2,000, in the “Order of Pilgrim Fathers.” 
Mrs. Freeman, who had seemed convales- 
cent before Mrs. Robinson’s arrival, grew 
rapidly worse afterward and in a few days 
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died. Mrs. Robinson then used great efforts 
to inducé Mr. Freeman, with his children, to 
come to live with her; and they did so. The 
younger child, a baby, soon died. Mrs. 
Robinson then persuaded Freeman to make 


the insurance payable to her, she undertak- , 


ing to bring up the surviving child, Arthur. 
This assignment of the insurance was made 
in May. Within a few weeks Freeman was 
seized with a sudden illness, showed symp- 
toms consistent with arsenical poisoning, and 
died within a week. Five or six months 
later the boy Arthur died suddenly in a 
similar manner. At about this time Mrs. 
Robinson’s eldest son and daughter joined 
the same “Order of Pilgrim Fathers,” and 
both died suddenly within a few months. 
Mrs. Robinson collected the insurance on 
their lives, mourned them deeply, and per- 
formed all the offices of a bereaved mother. 
But so many sudden deaths aroused sus- 
picion. It was discovered that Mrs. Robin- 
son was in great need of money at the time 
of Mr. Freeman’s death; she had leased fur- 
niture, and then mortgaged it several times 
under assumed names and was being pressed 
for payment. These claims she paid out of 
the insurance money. She had stated her 
belief in the approaching death of several of 
her family before their illness, giving as a 
reason that her husband or some other de- 
ceased member of the family had “sent for 
them.” She was intimate with a quack doctor 
of shady reputation who (it was insinuated) 
supplied her with the means of accomplish- 
ing her purposes. The bodies of her victims 
were examined and all found to contain 
arsenic sufficient to cause death. She was 
then indicted, as has been said, for six mur- 
ders. 

This second trial was for the murder of 
Prince Arthur Freeman. All the facts just 
stated bearing upon his death were shown; 
and the prosecution was also allowed to 
prove the circumstances of Mrs. Freeman’s 
illness and death. The defense attempted to 
raise doubt on three points. Freeman’s work 
had involved his exposure to the fumes of 





sulphuric acid and it was suggested that he 
was poisoned by them rather than by arsenic. 
He was shown to have been sometimes de- 
spondent after his wife’s death, and suicide 
was urged as a possibility. 
claimed that if a murder had been committed 
it had been done by the quack doctor, with 
the intention of marrying Mrs. Robinson 
and thus obtaining the insurance money. 
No evidence was presented of the possession 
The accused 
was convicted and sentenced to death, but 
her punishment was commuted to imprison- 
ment for life. 

The most striking contrast between this 
case and the cases previously studied is the 
clever concealment of the crimes by Mrs. 
Robinson. She wrote no letters, made no 
damaging statements to strangers, bought no 
poison, and suffered no suspicion by reason 
of circumstances connected.with any one 
offence. If it had not been for the cumula- 
tion of sudden deaths in her family, and the 
frequency with which a single insurance so- 
ciety was called upon to pay, she might never 


Finally it was 


of arsenic by Mrs. Robinson. 


| have been accused. To secure a conviction it 





was necessary to set before the jury the facts 
connected with two deaths; and the jury even 
then reached a verdict only after long de- 
liberation. 

If the theory of the government was cor- 
rect, the defendant poisoned three people to 
get two thousand dollars; her own sister 
whom she had cherished from childhood, in 
order to get an assignment of the policy to 
herself; her brother-in-law next, to get the 
money; and her nephew afterwards, merely 
to relieve herself of a useless incumbrance. 
She afterwards poisoned her daughter, who 
was most useful to her, and her son, her main 
support, at a time when she had no pressing 
need of ready money. 

Could a woman do such things and yet be 
Criminally accountable she clearly 
was. But there are moral wounds which 
leave a callous insensible scar, without visibly 
affecting the general conduct. If Mrs. Robin- 
son’s husband was almost dead and she just 


sane? 
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barely assisted nature and made his fate se- 
cure, her conscience probably plagued her 
constantly for awhile, afterwards only now 
and then; finally it became adjusted to cir- 
cumstances. A part of her life—the poison- 
ing part—was ignored by her in her general 
estimate of herself; and with each successive 
crime it was further removed from considera- 
tion. It is this comfortable quality of con- 
science which enables us to do things we 
would shudder at when done by others; but 
on the other hand it keeps many a man who 
has done a bad act from becoming bad all 
through. Bluebeard doubtless possessed 
such a quality in high degree. 

A very similar case was tried in England 
in 1850, which has become one of the famous 
poisoning cases of the century. William 
Paimer was charged with murdering his 
friend, John Parsons Cook, at Rugeley by 
the use of strychnia. Palmer was in serious 
financial straits for several years before 
Cook’s death. He had obtained temporary 
relief by means of an insurance which he had 
placed upon his wife’s life a few months be- 
fore she died, and he had tried to place other 
insurance upon other lives. At the time of 
Cook’s death he owed about twelve thousand 
pounds on bills, to which he had forged his 
mother’s indorsement. The bills would 
shortly fall due, the creditor was pressing, 
and exposure was imminent. Cook died 
suddenly while in Palmer’s company, under 
circumstances which, in connection with the 
post-mortem examination, led the jury to 
find that Palmer had poisoned him. The 
motive for this act apparently was to get hold 
of Cook’s ready money and his betting-book, 
worth in all about eighteen hundred pounds. 
The difficulty in the prosecution was the in- 
ability of the chemists to find in Cook’s body 
a single trace of strychnia; the later develop- 
ment of chemistry makes this fact more sig- 
nificant than it was then thought. But on 
the whole evidence there can be no reason- 
able doubt of the prisoner’s guilt. 

The interesting feature of this case, for 
purpose of comparing it with Mrs. Robin- 


| son's, lies in the similarity of character of the 
| defendants. In a letter to Lord Campbell 

(who presided at the trial) Palmer’s brother 

described Palmer’s character with unques- 
| tioned fidelity to truth. “His frank sincerity, 
_ his courage, his faithful loyalty to his friends, 
his temperance, his performance of the duties 
of religion, his social relations in the charac- 
ter of father, husband and son, won for him 
| the love and confidence of all who ap- 
| proached him.” “His was in all respects the 
| very opposite of that cool, calculating, cow- 
ardly, crafty temper which is essential to the 
poisoner, and we know cannot co-exist with 
| those qualities which my brother possessed.” 

He certainly loved his wife; but an examina- 
| tion of her body showed that she had been 
poisoned, and if Palmer had not been con- 
victed of murdering Cook he would have 
been indicted for killing his wife. It was 
suspected also that he had poisoned a brother 
upon whose life he held a policy of insurance. 
These cases, as well as others previously 
studied, would seem to indicate with certainty 
that a “cool, calculating, cowardly, crafty 
temper” is not essential to a poisoner; and 
that the most amiable qualities and strong 
religious feelings cannot prevent a man from 
killing his neighbor for love or money. 

The cool, crafty, cowardly temper appears, 
however, to have existed in full measure in 
our next criminal—Mudgett, called also 
Holmes and other names. His trial in Phila- 
delphia in the fall of 1895 was one of the 
most sensational on record. It began by a 
motion for a continuance on the part of his 
counsel; upon its disallowance by the Court 
counsel threatened to withdraw from the 
case, but were restrained by the Court by a 
threat of disbarment. Holmes himself, how- 
ever, dismissed them and began the trial as 
his own counsel; but in a short time he re- 
called them. Throughout the case he and 
his counsel fought not wisely but too well; 
and by their contentious course brought out 
many damaging facts which might well have 
remained unproved. At one dramatic mo- 





ment in the trial the wife of the man for 
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whose death Holmes was being tried was 
shown the letters of her dead daughter, 
found among the effects of Holmes— 
after intercepting the letters he had made 
away with the child who wrote them. 
With cowardly craft, but hardly with tact, 
Holmes and his counsel chose just this 
moment to extort from the woman an 
admission that she had been cognizant 
of a fraudulent scheme in which Holmes 
and her husband had been engaged. At 
another time the last married of Holmes’s 
simultaneous wives’ was called to the stand 
to testify against him, and his counsel in- 
sisted on the marriage as a bar to her evi- 
dence, and continued to ring the changes on 
the marriage until the jury must almost have 
fancied they were trying the defendant for 
bigamy. 

The facts, as they were developed at the 
trial, were as follows: Holmes and the de- 
ceased, Pitezel, had been exercising the trade 
of defrauding insurance companies. The cur- 
rent scheme was based on a $10,000 policy 
upon the life of Pitezel himself, who left his 
wife in Chicago and went with Holmes to 
Philadelphia, where he lived under the name 
of Perry. On September 4, 1894, Pitezel’s 
dead body was found in his house. A claim 
was made on the company; identification was 
required, and was finally secured by means of 
Holmes, who took the dead man’s daughter, 
Alice, with him; went to Philadelphia, 
pointed out distinguishing marks, and had 
the body recognized by Alice. He then re- 
turned West (leaving Alice somewhere on the 
way), got the money for the widow, and took 
from her the lion’s share for himself, to pay, 
as he represented, a note of the husband’s. 
He then began an extraordinary journey. 
He persuaded Mrs. Pitezel (who was not a 
strong-minded woman) to send on two of her 
children to join Alice. She herself was 
started off on the train for the East with her 
two remaining children, while Holmes him- 
self, with his latest wife, went in the Pullman. 
The three parties appear to have gone on the 
same journey at about the same time; but 





Holmes so arranged matters that they never 
met. They went from one city to another, 
staying sometimes at hotels, sometimes at 
houses hired by Holmes. The three children 
were, it is claimed, disposed of by Holmes, 
one by one; at least, their dead bodies were 
found distributed along the route. The sur- 
vivors at length appeared in Boston, where 
they were at once arrested. Holmes there 
made a confession, in which he claimed that 
the body found was not that of Pitezel, but a 
corpse obtained by him from an unnamed 
medical student for the purpose of fraud. 
The: body was, however, soon identified as 
that of Pitezel beyond a doubt. Holmes 
thereupon made a second confession, stating 
that Pitezel had committed suicide, and that 
Holmes had found the dead body and placed 
it where it was finally discovered. No evi- 
dence was offered for the defence; counsel 
relied in argument upon the insufficiency of 
motive shown, and upon the bungling way 
in which the poisoning was done if, as the 
prosecution claimed, Holmes had poisoned 
his friend by the use of chloroform. The jury 
brought in a verdict of guilty, and Holmes 
was executed. 

No one upon reading the evidence can 
doubt that Holmes killed Pitezel and three of 
his children; no one can find a single redeem- 
ing trait in the character of the criminal, un- 
less it is the generosity with which he shared 
his gains with his various wives; but the case 
remains in some ways a mystery. Why did 
Holmes kill his partner, when as their pre- 
vious experience had shown the fraud might 
be easily accomplished without murder? 
Why did he kill to get money simply in order 
to give it to his wives, to whom he had 
already been lavishly generous within a short 
time? Why did he encumber himself with 
the whole Pitezel family, and above all why 
did he kill the children? The motive sug- 
gested is absolutely inadequate; we must 
seek evidence outside the report of the case 
to explain the facts. 

Although Holmes, like Palmer, was a 
physician, his work was most bunglingly 
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done, and suspicion was soon aroused; and 
the statements of the accused himself turned 
suspicion into certainty. In short, though in 
atrocity Holmes’s crimes resemble those of 
Mrs. Robinson and Palmer, in method, in 
care, in the disarming of suspicion at the first 
attempts, his crimes are as different from 
theirs as his character was apparently coarser, 
cooler and more calculating. At the trial all 
of them bore themselves with composure. 
An account of trials for poisoning where 
the alleged motive was gain would not be 
complete without a reference to the Donellan 
case. This was a trial before Mr. Justice 
Buller, at Warwick, in 1781. Mr. Donellan, 
a gentleman of Warwickshire, was accused 
of poisoning his brother-in-law, Sir Theo- 
dosius Boughton, by the use of arsenic. It 
was proved that young Boughton had an ap- 
parently slight illness, that his mother gave 
him medicine from a phial, whereupon 
Boughton was suddenly attacked by con- 
vulsions and soon died; that an odor like that 
of bitter almonds was noticed; and that upon 
a post-mortem examination the same odor 
was discovered. Mr. Donellan possessed 
chemical skill, and had been at work at his 
still just before this; he had also expressed 
the belief that Boughton would not live long, 





and had made other somewhat compromis- 
ing statements; and at once upon Bough- 
ton’s death he rinsed the phial which had 
contained the medicine. On the other hand, 
he was shown always to have been kind to 
Boughton; and though his wife would bene- 
fit by the young man’s death, he would not 
gain personally. On this case, with no direct 
evidence of poisoning except the odor, and 
with no evidence to connect Donellan with 
the death except possible access, he was 
tried, and after a hanging charge by Buller 
was convicted. The judge directed the jury, 
among other things, that though the indict- 
ment alleged poisoning by arsenic, the de- 
fendant might be convicted if any kind of 
poison was used. Donellan was executed. 
It was stated, I know not on how good 
authority, that before execution he confessed 
himself guilty. 

. This case abundantly reinforces what has 
been said, that a jury is prone to convict on 
a charge of poisoning. Probably no one 
skilfully defended was ever convicted of mur- 
der by other means than poison upon such 
slender evidence. Judge Buller suffered great 
unpopularity by reason of the part he took 
in the case; but he was apparently fully con- 
vinced of Donellan’s guilt. 
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CLAIMS ARISING FROM THE AMERICAN OCCUPATION 
OF THE PHILIPPINES. 


By W. F. Norris, SpectaL COUNSEL FOR THE UNITED STATES. 


HE Board of War Claims has been in 
session in the City of Manila for some 
sixteen months, during which period it has 
heard numerous claims against the United 
States arising from the American occupa- 
tion of the Philippines. The greater number 
comparatively small 
of a carameta and 


of claims are for 
amounts, as the value 
horse, or a cariboo and the cart attached. 
The destruction of a house and its furniture 
by fire. Many claims of the latter class arose 
as a result of what is known as the Tondo 
and Binondo fires, on the 22d and 23d of 
February, 1899. The Districts of Tondo and 
3inondo were occupied in a large measure 
by the lower classes of the inhabitants of the 
city, especially the former, which was the 
stronghold of the insurgent element, by 
whom presumably the Barrio was set on fire, 
and almost completely destroyed as was par- 
tially the adjacent Barrio of Binondo. The 
buildings destroyed in this conflagration 
were mostly small nepa houses, the owners 
generally either through poverty, ignorance 
or from their insurrectionary sympathies 
making no claim against the government. 
As a rule compensation was denied to those 
asking compensation on the ground that the 
United States was not responsible for losses 
occasioned by the acts of insurgents in time 
of actual military operations for the purpose 
of subduing the insurgents. 

The most pathetic case submitted to the 
Board was that of the widow of a Spanish 
officer who was living by herself in a small 
house at the time of the American occupation 
of the City of Manila. She was poor, her 
chief or only support being the rent derived 
from two carametas, or the little carriages 
constituting the chief passenger traffic of 
Manila. As the widow of a Spanish officer 
she may have been entitled to a small pen- 


sion from the Spanish government—whether 
or so does not, however, appear in evidence. 

Shortly after the American occupation of 
the city two soldiers entered the abode of the 
widow and presenting a revolver at her head 
demanded money, or as stated in her written 
claim—dinero pronto. The woman had 
saved 250 silver dollars of the currency of 
the country, after the manner of the people; 
in her fright she produced the bag contain- 
ing the dollars, and the soldiers took it and 
vanished. In those unsettled times it was 
impossible to trace or prevent crimes of this 
character, and the men got safely away with 
their infamous booty. The claim was never 


judicially investigated, for when notice of a 


hearing was attempted to be served it was 
found that the woman was dead. 

Perhaps the most important claim arising 
from the American occupation of the islands 


| is that of the Manila and Dagaupan R. R. v. 
| The United States. 


It is much the largest 
in amount, though not presenting as inter- 
esting legal questions as others. The rail- 
road extends from Manila.to Dagaupan, a 
distance of one hundred and twenty-two 


miles. The claimant is an English corpora- 


| tion, with its business center in London, the 


General Manager residing at Caloocan in the 
island of Luzon. The Company has sub- 
mitted several claims against the Govern- 


ment, the largest’ which is now in course of 
| hearing being for $2,384,049.84, the amount 


alleged necessary to put the road and its 
property in the same condition it was at the 


| time of the outbreak on the fourth of Feb- 


ruary, 1899. On the date in question, the 


| road, with most of its rolling stock, was in 


possession of the insurgents. The Americans 


_ occupied Manila; the Manila station, with 


between one and two miles of the track, was 
within the United States military lines, the 
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balance of the track as well as nearly all the 
rolling stock being within the lines of the 
enemy. The United States never acquired 
possession of the road or its property till 
wrested by force from the enemy.» When 
captured the cars were greatly injured, being 
in a large degree burned by the insurgents, 
the locomotives were disabled as far as the 
unskillful Tagallos were able to do so. Sta- 
tion houses were burned, portions of the 
track torn up, bridges partially destroyed. 
Some property was injured by the United 
States forces as a necessary military measure; 
but for all damages the Government is called 
upon to make compensation. After captur- 
ing it from the enemy and turning over to 
the owner the United States is expected to 
make good all losses sustained while in the 
enemy’s possession, and while made use of 
by the enemy in its military operations 
against the United States army. 

By the terms of the concession with the 
Spanish Government an annual sum equal to 
eight per cent. of the amount invested in the 
construction of the road was guaranteed the 
Company, the gross receipts in excess of 
such sum to be equally divided between the 
Company and Government. During several 
months immediately following the American 
occupation of Manila the receipts fell much 
below the per cent. guaranteed, for which 
deficiency the Company submitted a claim 
against the Government of $451,217.59. The 
above mentioned, with other claims, includ- 
ing those claimed for a tramway about a mile 
and a half long leading from the Tondo to 
Manila station to the Pasig River, swell the 
entire amount to very nearly four million 
dollars, Mexican currency. 

The claims arising from the capture of 
Iloilo amount to about $1,500,000, Mexican 
currency, most of them submitted by foreign- 
ers, the business of the city being in the 
hands largely of the foreign and Spanish 
residents. At the attack by the Americans 
the city was set on fire in several places by 
the insurgents, who had made _ previous 
preparations to burn the city in case the war 





vessels in the harbor opened fire. By this 
act of incendiarism the city was partially de- 
stroyed. Among the individual claims is one 
cf $50,000, presented by a Spanish resident 
for the loss of his daughter, who was killed 
by a shell from one of the American gun- 
boats. With the exception of the public 
market, which the evidence shows was de- 
stroyed by a shell, all the property seems to 
have been destroyed by the fire set by the 
insurgents, the legal aspect of the case being 
whether the United States can be legally 
held liable for the property of alien residents 
destroyed by insurgents under the circum- 
stances of the case. 

The Island of Negros is perhaps the most 
fertile of any of the Filipino Archipelago, es- 
pecially the Western part. At the present 
time it is impossible, I suppose, to pronounce 
authoritatively of any particular section that 
it is the most fertile, as our acquaintance with 
the islands is not sufficient to authorize such 
statement. Western Negros is particularly 
rich in sugar plantations which have suffered 
devastation at the hands of parties who may 
have been insurgents, and were probably so 
in part, but the damage was I think chiefly, 
and perhaps altogether, caused by lawless 
bands of ladrones or thieves who have from 
time immemorial infested different sections 
of the Archipelago. Among the late de- 
spoilers of the land is a band composed of 
the followers of Papa Isio, who seem to be 
religious fanatics, a peculiar class under the 
leadership of one Papa, or Pope, Isio, whom 
they deem possessed of supernatural powers. 
This belief in the possession of superhuman 
qualities by conspicuous persons seems char- 
acteristic of the Filipinos, as in the popular 
apprehension, Aguinaldo wears a charm 
which renders him invulnerable to shot or 
shell. Whether his recent capture has shaken 
the popular faith in the power of his charm I 
am ignorant. From the owners of sugar 
plantations in Negros have been submitted 
some claims, large in amount, but up to date 
very few in number. 

Among the claimants are the Friars who 
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have several claims for indemnification for 
damages to their convents, and for rent for 
the use of the same by the United States for 
the use of the troops. The Cathedral of 
Manila was used as a prison for Spanish 
prisoners of war, for the rental of which the 
Archbishop submitted a bill of $2,000 month, 
and for $3,000 for damages to the interior 
during the time the edifice was so used. The 
question constituting the real issue as to the 
real ownership of the property, it being de- 
nied that some of the buildings are owned 
by the Friars, the denial proceeding mainly 
from the natives, who entertain a deep-seated 
hostility to the religious brotherhoods. 
Whether such sentiment is well founded is a 
matter of doubt. Thus far when called upon 
to produce proofs to sustain their position as 
intervenors they have signally failed. The 
question, however, of the title to the real es- 
tate holdings of the Friars will probably re- 
ceive future adjudication and may prove one 
of the most perplexing questions to be de- 
termined by the Filipino Commission. 
During its sessions various cases of mis- 
cellaneous character have come before the 
Board. A distillery, burned at Malolos, for 





which the chino owner wants indemnity to 
the amount of about $100,000. A claim by 
an English mill owner for loss of time and 
services of two employees, one killed, the 
other wounded by American soldiers at the 
time of the Tondo fire. A claim by the 
wounded man for personal injuries. Of the 
widow of a third employee of the mill, killed 
at the same time and in the same manner, for 


_loss of support of herself and children 


through the death of the husband and father. 
Various claims for loss of household effects. 
A very small percentage of the claims pre- 
sented are recommended to pass by the 
3oard, whose recommendation is almost in- 
variably followed by the Military Governor. 
Those allowed are paid from the Insular 
treasury. Those disallowed may ultimately 
be brought before Congress or a special com- 
mission authorized by Congress, but prob- 
ably the great mass of Filipino claims being 
comparatively small in amount will remain 
as determined by the military government of 
the Islands. As to the others it seems clear 
that no cause of action lies against the United 
States. 
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AN INJUNCTION OF A JEWISH-EGYPTIAN COURT OF 
THE THIRTEENTH CENTURY. 


By Davip WERNER AMRAM. 


MONG my Genizah manuscripts, some 
A of which I described in the March 
number, is the document presented here in 
fac-simile. It is a decree made by the court 
to enjoin the officials of the congregation 
from pledging any of the belongings of the 
synagogue, and is written partly in Hebrew 
and partly in Arabic, with Hebrew charac- 
ters. 

I am indebted to the kindness of Professor 
Richard Gottheil of Columbia University for 
a translation, as follows: 

“We, the Bet Din and the elders whose 
names are signed below, say that since diffi- 
cuties have happened to the Congregation 
in that certain of the Kele Kodesh [sacred be- 
longings], such as the dressings of the 
Sefarim |scrolls of the Law] and their pome- 
grantes and the like, have been given in 
pledge, and their redemption in a short time 
has become difficult, thereby causing anguish 
of mind to some of the Congregation; and 
since we see that people will in future (on 
this account) hesitate to donate such objects 
for the holy Sefarim, out of fear that the like 
will happen; and since we wish to do away 
with the difficulty above mentioned, we have 
come to an agreement and have put under 
the ban the name of anyone who would 
again give as a pledge one of the things 
above mentioned or the like—of any of the 
belongings (Kele) of the Synagogues which 
are in Egypt, for the space of twenty years; 
believing that this action will be of advantage 
in the matter. We have set up this docu- 
ment on the last tenth of the month of Iyyar 
of the year one thousand, five hundred and 
forty and three (according to the Shtarot 
Era), in Fostat of Egypt, which is situate on 
the River Nile, the domain of our Lord, our 
Nagid, Abraham, the intelligent Rab, the 
banner of the Rabbis, the first of his time 





and its wonder, the great Nagid—may his 
fame be great and his honor increase. 

“That which precedes we have written and 
signed that it be for a witness and a proof; 
all is true and clear, stable and firm.” 
Nathanel son of Sa’adyah. 
Eliyahu son of R. Zechariah (T. N. S. B. H.) 

The decree purports to have been made 
by “the Bet Din and the elders whose names 
are signed below.” The Bet Din, or court, 
consisted of three persons learned in the law, 
and the elders who are mentioned here as as- 
sociated with the court in the making of this 
decree seem to have been the elders of the 
congregation, who have no definite judicial 
standing like the members of the Bet Din, 
but who, because of their dignity and stand- 
ing in the congregation, are associated with 
the members of the court in this proceeding. 
The fact which led to the making of this 
decree can readily be ascertained from the 
decree itself. The officials of the congrega- 
tion being short of funds, made loans and 
gave the sacred belongings (Kele Kodesh) of 
the synagogue in pledge. When the debts 
were due, they were unable to repay them, 
and the articles pledged were retained by the 
creditors. Now, as these articles were used 
during religious services, their absence while 
in the hands of the creditors caused “anguish 
of mind to some of the congregation.” 
Sefarim, or scrolls of the law, were cus- 
tomarily robed in valuable silk dressings, 
emblazoned and embroidered with gold, and 
ofttimes adorned with jewels. The scrolls 
were hung with breastplates of precious 
metals containing suitable inscriptions, and 
having silver bells and pomegranates pen- 
dant from them. 

The anguish of mind of the pious mem- 
bers of the congregation may have been 
caused by seeing some of the scrolls of the 





340 


The Green Bag. 





law bare of all dressing and ornamentation; 
or, it may have been the anguish due to the 
wounded pride of the patrons of the syna- 
gogue who had donated these valuable arti- 
cles, and now found that their pious gifts 
had been pledged to money lenders. 

The pious members brought these facts to 
the attention of the court, due inquiry was 
made, witnesses were heard, and the court, 
after having satisfied itself that the syna- 
gogue belongings had in fact been pledged, 
came to the conclusion, “that the people will 
in future (on this account) hesitate to donate 
such objects for the holy Sefarim out of fear 
that the like will happen.” 

The court, apparently, had no jurisdiction 
in the premises to compel the officers of the 
congregation who had pledged the property 
to restore it. At any rate they made no de- 
cree to this effect. It may be inferred from 
this that the belongings of the synagogue 
had been pledged to pay congregational 
debts and not the private debts of the offi- 
cers; and furthermore, that it was within the 
power of the officials of the congregation to 
pledge its property in this manner; hence 
the court and the elders did not attempt to 
interfere with what had already been done, 
and contented themselves with issuing the 
decree. 

After setting forth the facts as above 
stated, that such conduct on the part of the 
officials would cause people to refrain from 
donating to the synagogue, and averring 
that it was their desire to do away with this 
difficulty, they make the following decree: 
“We have come to an agreement and have 
put under the ban the name of any one who 
would again give as a pledge one of the 
things above mentioned, or the like—of any 
of the belongings of the synagogue which 
are in Egypt for the space of twenty years.” 
The threat to put the name of the offender 
under the ban was equivalent to an injunc- 
tion, for no one would run the risk of so 
great a misfortune as being put under the 
ban of excommunication. The ban, in Rab- 
binical times, was pronounced according to 





fixed and definite rules and in its extreme 
form resulted in absolutely ostracizing the 
unfortunate person against whom it was di- 
rected. He became an outlaw; all inter- 
course with him was absolutely forbidden; 
he was formally cursed; in some instances 
his entire property was confiscated; and he 
was subjected to severe corporal punish- 
ment. 

The ban could only be enforced against 
the offender if it was published; hence it is 
probable that this document, after having 
been drawn up and signed, was publicly read 
in the synagogue, perhaps on several occa- 
sions, and that copies thereof, were sent to 
synagogues in other towns as far as the jur- 
isdiction of the court extended. In Talmudic 
times, and in later times also, the ban was 
frequently used as a punishment in cases 
in which modern law would prescribe a fine 
and imprisonment, such as, for instance, the 
cases of libel and slander, contempt of court, 
maintaining a nuisance, and the like. 

After pronouncing the ban, our document 
proceeds with these words, “believing that 
this action will be of advantage in the mat- 
ter.” From what we know of the force and 
effect of the ban, we have no doubt that this 
action was of advantage in the matter, and 
effectually prevented the officials of the con- 
gregation from offending in a like manner 
in the future. 

The date of the document is given as the 
last tenth of the month of Iyyar of the year 
one thousand five hundred and forty-three, 
according to the Shtarot era. This corres- 
ponds to the fourth day of March, 1231, of 
the Christian era. Fostat of Egypt, “which 
is situate on the River Nile,” is the name of 
a town immediately adjoining the city of 
Cairo, and was the old capital of Egypt. It 
was destroved by fire in the year 1168 by the 
Vizier Shawir in order to prevent it from 
falling into the hands of the Crusaders. It 
is said that the city burned for fifty days, and 
it is probable that the Jews, who had been 
living there, together with the other inhabi- 
tants, moved to the city of Cairo near by. 
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Whether the city of Fostat was rebuilt after 
the fire, I have not been able to ascertain; 
but it seems that the fact that in our docu- 
ment the city of Fostat is mentioned as the 
place where the document was written, 
would indicate that the city had been re- 
populated; or it may be, that the ancient 
name of Fostat was carried over by the Jews 
who settled in the neighboring city of Cairo, 
and retained in their documents as the name 
of the latter city. 

This decree of the court is issued in the 
name of Abraham who was the son of Moses 
Maimonides, who is described as “our Lord, 
our Nagid [prince], Abraham, the intelligent 
Rab [Rabbi], banner of the Rabbis, and the 
first of his time and its wonder, the great 
Nagid,—may his fame be great and_ his 
honor increase.” After making due allow- 
ance for the exaggerated style of the author 
of this document, it is obvious that Abraham 
was a man of great importance. The fact is 
that the Jewish Nagid was recognized by the 
Caliphs. The Nagid was the religious and 
judicial head of the Egyptian Jews; he ap- 
pointed rabbis and other officials of the con- 
gregation and was the supreme judge in 
criminal and civil matters. He was  sup- 
ported by the various congregations and re- 
ceived fees for all legal documents that were 
issued in his name. Abraham Maimonides 
succeeded his father, the great Moses Mai- 
monides, as Nagid. Like his father, he was 
@ great scholar and the great physician of 
the Caliph El Kamil, so that in addition to 
his power as the head of the Jewish com- 
munities, he had great influence and power 
as a statesman and as a member of the royal 
household. Although a great scholar, he 
was an insignificant figure in Jewish history 
compared with his father, Moses Maimonides, 
whose wonderful intellectual gifts and at- 
tainments, whose scholarship and statesman- 
ship and business capacity and medical skill, 
all combined, strengthened and inspired by a 
most remarkable originality and intellectual 
boldness and independence, completely over- 
shadowed those who preceded as well as 
those who followed him. 





Our decree is signed by two men. It is 
probable that they were elders of the congre- 
gation, for otherwise, if the signatures were 
intended to be those of the Bet Din there 
should have been at least three names. It is 
possible, however, that this document is 
mutilated at the end, and that the other sig 
natures have been destroyed, although I am 
inclined to think from an examination of the 
edges of the document that it is complete 
as we have it. It is possible, also, that the 
two signatures may be those of members of 
the Bet Din, it being sufficient to have two of 
them sign the document in the character of 
witnesses, the decree having been made by a 
full court. The letters T. N. S. B. H. after 
the last name are the initial letters of a He- 
brew phrase which may be rendered “may 
his soul be gathered into life everlasting.” 
A pious prayer for a deceased father. 

Another feature of this document is that 
although written and published in troublous 
times, it shows no signs of the excitement 
that must have affected all the members of 
the Jewish community as well as their Mo- 
hammedan compatriots. 

At this time the crusades were being con- 
ducted with unabated vigor. The sixth 
crusade had ended in the year 1229, and the 
seventh commenced in the year 1230. Only 
a few years before this document was writ- 
ten, the city of Damietta at the mouth of 
the Nile had been taken by the Christian 
invaders, and the entire community massa- 
cred. The invaders in turn were driven out 
by the Caliph el Kamil, assisted by a timely 
overflow of the river Nile. The land was 
filled with alarm, and war was being con- 
tinuously carried on between Christian and 
Moslem. In these wars the Jews fought 
under the crescent against the cross. The 
relation between the jew and Moslem was 
brotherly, both of them being separated from 
the Christian through the Trinitarian doc- 
trine, and more especially, by reason of the 
fact that in the eye of the crusader, Jew and 
Moslem were alike children of the devil, 
whom it was a sacred duty to destroy. In- 
discriminate application of this doctrine 
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hrew the Jew and Moslem closer together, 
.nd it therefore does not seem to be remark- 
able that a distinguished professing Jew like 
\laimonides or his son should at the same 
time be one of the chief ministers at the 
court of a Mohammedan ruler. But of all 
these events our document says nothing. Be- 
yond the limits of the fighting and out of 
earshot of the noise of combat, life went on 
quietly along its accustomed lines; men pur- 
sued their daily vocations haled each other 





into court and lived their lives as though 
there was no such thing as the holy sepul- 
chre about which millions of men were con- 
tending. 

This document, having served its purpose, 
found its way into the Genizah where it lay 
neglected for nearly seven hundred years, 
until it was resurrected by an English uni- 
versity professor, and has now become an 
object of antiquarian interest. 





WHAT’S IN A NAME? 


By J. M. Patrerson. 


Jos TROTTER BROWN, the tipstaff, was a student of the Laws, 

And all his time was occupied in learning legal saws. 

He scorned to live a fameless life — mere lackey of the Court — 

And nightly did he lucubrate on Contract, Crime and Tort. 

For Job had sworn right solemnly, forensical renown 

Should trumpet to the universe the worthy name of Brown; 

And, though his own accomplishments ne’er reached the outer throne, 
His genius hatched a brilliant scheme to help his oath along. 

So all his little children, as they numerously came, 

He christened after jurists in the Pantheon of Fame. 

Hence Mansfield and then Webster Brown and Salmon Chase Brown appeared 
And Brewster Brown and Blackstone Brown and Story Brown were reared. 
P. Henry Brown and E. Coke Brown arrived at man’s estate 

And Bacon Brown and James Kent Brown filled up the family slate. 
Old Job believed his great-named boys predestined to renown 

And that, in time, they’d lift the sod from the buried name of Brown. 
But still that great day has not come, and still that worthy name 

Is missing from the pedestal within the Hall of Fame; 

For Mansfield Brown, the farmer, is the man behind the hoe; 

And Webster Brown’s a tailor, content to sit and sew; 

Salmon Chase Brown’s a monger, of fish, both shell and scale ; 

And Brewster Brown’s a maker of choicest brands of ale; 

Young Blackstone Brown delivers coal— good anthracite’s his line — 
And Story Brown is pitching for the Tallahassee nine ; 

Pat Henry Brown, the lightweight, is a pugilist of note; 

And E. Coke Brown’s a stoker on a Jersey ferry-boat; 

The butcher shop is Bacon Brown’s and there he toils each day ; 
While James Kent Brown makes cock-tails in a Cripple Creek café. 
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CASES FROM THE OLD ENGLISH LAW REPORTS. 


FRAUD ON 


i. 
MARITAL 


RIGHTS.! 


By A. Woop RENTON. 


ARY BOWES, the daughter of a 
wealthy English gentleman, with a 
mansion house and a valuable collection of 
plate, books, medals, jewels and pictures, be- 
sides other real and personal property of a 
great variety of forms, became entitled on 
her father’s death to a life interest in it all. 
The hand of a lady so richly endowed was 
naturally an object of desire, and in a short 
time Miss Bowes became Countess of 
Strathmore. There were five children of the 
marriage, three sons and two daughters. In 
March, 1776, the Earl of Strathmore died, 
and in the beginning of the following year 
the Countess, who was then about to marry 
a Mr. Grey, executed with his knowledge and 
consent a settlement, securing her property 
to her own use, independent of the control 
of any future husband. Mr. Grey was not 
destined, however, to become the husband 
of the Countess of Strathmore. There was 
at that time in the army a half-pay Lieuten- 
ant—Andrew Robinson Stoney by name— 
who, being in “greatly distressed circum- 
was exceedingly anxious to fill the 
position. He adopted an ingenious method 
of compassing his end. He secured the in- 
sertion in a number of newspapers of attacks 
on the lady’s character, and then pretended 
—and of course had the pretence brought to 
the Countess’s knowledge—to engage in 
duels for the purpose of vindicating it. Hav- 
ing thus created in the Countess’s mind feel- 
ings of gratitude towards himself, Stoney 
proceeded to turn them to the desired 
account. One evening a message was con- 
veyed to the Countess that her gallant cham- 
pion, who had been warring as usual in de- 
fence of her reputation, was lying mortally 
wounded at his lodgings in St. James 


> 


stances,’ 





Street, and that if she wished to see him in 
life she must come at once. The Countes: 
went. 

The spectacle that awaited her had been 
arranged with a considerable appreciation 
of dramatic effect. Stoney was lying on a 
couch apparently in great torture. Address- 
ing the Countess in a low and languid tone 
of voice he thanked her for her condescen- 
sion in coming to see him, told her that he 
had only twenty-four hours to live and that, 
it she would but consent to marry him, he 
would gladly sing his Nunc dimittis. With 
the self-abnegating enthusiasm to which even 
widows with five children are sometimes 
subject, the Countess consented, and next 
morning the marriage was celebrated—the 
dying bridegroom being carried to church 
on a litter. Having gained his immediate 
object Stoney was not long in pursuing his 
advantage. A few days sufficed to heal his 
feigned wounds. He assumed the name of 
Bowes and brought to bear on his wife, for 
whom of course he had made no provision 
on his marriage, and of whose ante-nuptial 
settlements, placing every penny of her prop- 
erty beyond his power to touch, he only 
learned afterwards—every available sort of 
undue influence to induce her to revoke the 
instrument which stood in the way of his pe- 
cuniary ambitions. Angry words, threats, in- 
dignity and blows followed each otherin quick 
succession. Soon the spirit of the lady was 
utterly broken. She signed parchment after 
parchment without knowing or caring what 
she was doing, and Bowes acquired that full 
control over her heritage which in the ab- 
sence of settlements husbands had in the old 

? Bowes v. Bowes, 1797, 6 Brown P.C. 427: Eng. Rep. 
2H.L, 1178. 
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ays before the Married Women’s Property 
egislation. He at once set about acting after 
his kind. He committed all sorts of waste 
on the estates, raised large sums of money 
by cutting down great quantities of timber 
and by granting annuities payable out of the 
rents and profits of the property, and com- 
pelled his unfortunate wife to execute what- 
ever deeds he thought necessary by way of 
security. After some years his wife left him, 
and with the exception of a short period 
during which, having had her seized and 
forcibly carried away to a castle by armed 
men, he detained her there, maltreating her 
as before, she never lived with him again. 
At length the Countess appealed to the law. 
She instituted a suit for divorce—not, it need 
scarcely be said, a vinculo (in those days 
there was no tribunal that could grant that), 
but @ mensa et toro, in the Consistory Court 
of London. She applied to the Court of 
King’s Bench to compel him to “keep the 
peace” in regard to her, and she moved the 
Court of Chancery to establish the ante- 
nuptial settlement of 1777, and to set aside 
the revocation of it which Bowes had ex- 
tracted from her by coercion. The hour of 
retribution had at last come. The Con- 
sistory Court granted a degree of judicial 
separation, and first the Court of Arches and 
afterwards the Court of Delegates affirmed 
the sentence. The King’s Bench bound 
3owes over to “keep the peace.” In the 





Court of Chancery he met the Countess’s 
claim with a plea of extraordinary im- 
pudence. The man who owed his position 
as her husband to fraud of the grossest kind, 
actually maintained that the Countess’s ante- 
nuptial settlement—not having been com- 
municated to him before marriage, was in- 
valid as being a “fraud on his marital 
rights.” The Court of Chancery promptly 
rejected this contention, and the House of 
Lords met with an equally uncompromising 
negative. The head-note of the case is worth 
citing. 

A settlement made by a woman while unmarried, 
is not in all cases void against any husband she 
may afterwards take. To avoid such a settlement 
the husband must show to the court that he has 
been deceived: mere concealment alone is not 
enough. And if he demands to have the deed set 
aside without offering to make any provision for 
the wife, this is a ground for refusing relief. In 
all cases where a husband comes into Chancery for 
his wife’s fortune, he must make a settlement. A 


man who marries without a treaty must be content 
to take a wife as he finds her. 


Thus, even in the days of Stoney, alias 
Bowes, was the law quick to deprive fraudu- 
lent and avaricious husbands of their prey 
wherever the opportunity offered itself. 
Now the Married Women’s Property Act, 
1882 (S. 2), prevents husbands who have 
married since that year from acquiring by 
marriage any title to their wives’ property. 
So have the sorrows of the Countess of 
Strathmore yielded the peaceable fruits of 
justice to her sex in the years to come. 
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DOCTORS 


VERSUS LAW. 


By Wm. ArcH. McCLean. 


HE position of a physician in a com- 
munity is peculiar. He is alternately 
blessed and damned, according to the ills he 
cures or does not cure. Sins are laid at his 
door, to be hurriedly cleared away when he is 
needed in haste. At one time he becomes an 
absolute and indispensable necessity, at an- 
other his very presence sends the pulse gal- 
loping, the tongue looks squeamish and the 
inwards revolt, remembering past experi- 
ences. He is a type of fate, holding one over 
an abyss again and again to remind mortal 
of the time when he cannot hold him longer 
and will have to drop him into the bottom- 
less pit of to-morrow. In fact the physician 
pursues the unwelcome guest who is never 
bidden to the home and often shares with it 
the unwelcomeness. 

The community is often an ungrateful 
thing toward the healer. It may not want to 
cultivate his acquaintance, or give room or 
support. It would rather enjoy such health 
that all healers would be starved and frozen 
cut of its borders. It is not, however, master 
of the situation. Poor flesh, heir to frailties, 
goes blundering along, you are ill, your 
neighbor’s uncle’s aunt is down with the 
grippe, your wife’s sister’s child has the 
measles, your friend of the adipose tissue is 
nursing the gout. They are in need 
of a physician. The question of their 
wants is not debatable. They must have 
them if they are to live, they must have them 
if they must die. There is but one thing to 
do, send for an allopath, homoeopath, old 
school, new school, Christian science, or 
faith healer, according to the prejudices of 
those to be administered unto. If they are 
not in their offices, call in the quack, the 
hoodoo, the pow-wow, or any old kind of 
a medicine man or woman. Having so done 
swallow the prescribed doses, actually or 
mentally, in the attempt to get well. You are 





afraid not to follow some such method els« 
you would be a long time sick and you ar 
afraid if you do as you must that something 
will happen to you anyhow. 

After watching the physician generatior 
after generation passing up and down the 
community, coming and going at all hours 
of the day and night, in times of plagues, 
and times that are plagueless, measuring 
doses by pillet, pill and spoonful, one is tan- 
talized with the reflection of the miraculous 
escape of the physician from taking his own 
medicine. This is followed by another re- 
flection, whether if you had been in the same 
boat with him you would not have been 
better off. This, however, in turn you dis- 
miss with the admission that the healer was 
a jolly good fellow anyhow, and that his 
social and spiritual doses were well worth 
the price of the bitter stuff he sent down into 
the inwards. There may be times, it is true, 
that you wish you could prescribe for him. 
This feeling in time passes away, for you 
have an ache and you have to have him 
again, or think you have to, which is the 
same thing. 

The physician seems to have his own 
peculiar way of looking at life, in a kind 
of a disinterested way. He sees so much 
of it that he is surfeited, it is to him a flame 
of a candle that burns a little while and then 
is snuffed out, sometimes almost before it has 
begun to burn, or when half burnt or when 
it has sunk deep down in the socket. To him 
it has simply gone out, that is all there is 
about it. He goes off unconcernedly to the 
next accouchement as though life was some- 
thing of a joke. For all we may know he 
may be right in so considering it. The pity 
is that more of us cannot look at it in that 
way. 

The physician may enjoy certain dis- 
tinctions, provided he has the capacity. If 
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can hold his tongue and does not try to 
ell all he knows or does not know, or is 
loing or is not doing, his silence, his nods, 
is grunts, his head shakings may pose as 
visdom, and pass coin in the feeding of 
read pills to hypochondriacs, of morphia 
to those with pain, of quinine to those with 
colds, and of whiskey to the weak and debili- 
tated. When none of these remedies fit the 
subject and the patient does not survive of 
course it is the inevitable. 

When Darwin announced to the world the 
law of nature of the survival of the fittest, he 
may or may not have conceived an exception 
to the rule, namely, a community presided 
over by such a healer as indicated, where in 
course of time necessarily the fittest would 
die, leaving a commune result of morphine 
wrecks, malaria suspects, topers and hypo- 
chondriacs. 

The physician’s business may be said to 
be one largely of guessing. There is some- 
thing fascinating about a game of chance to 
mortals. The passion rules many a life. 
While those outside the medical profession 


must play the games on black or fed spaces, 
or on the throw of a die, or on the turn of 
a card, yet the great game is alone played 


He has human pawns, rooks. 
knights, castles, kings and queens. There is 
much skill and science in the game. At all 
times there is the hazard of a human life 
by any movement made upon the board. 
The physician moves, some for the sake of 
the fee, and thereby loses out of his soul the 
spirit of the game, while the true healer 
moves for sake of game, for the chance of a 
human life, for a call of “check-mate” against 
his opponent Death. 

The physician enjoys another unique dis- 
tinction. He comes so close to the com- 
munity actually and relatively that he knows 
the inhabitants better than they know them- 
selves, knows their unsung virtues and their 
hidden sins, yea even the familiar outlines of 
the skeletons in the closets. Think for a 
moment what this knowledge must be, and 
then consider what is done with it. It is all 


by the healer. 





hidden in the breast of the healer, he must 
bear the burden alone. He can not com- 
municate it to others, that is if he proposes 
to continue the practice in-the same com- 
munity. He can not even tell his wife. He 
simply bears the burden until it is buried 
where all other secrets are forever hidden. 

Along with these apparent distinctions, 
socially, professionally and otherwise, there 
are certain the physician 
must shoulder and be prepared to face at 
any time. He must be at the beck and call 
of humanity and he must perform the self- 
imposed duties of his profession in such a 
manner as not to become classified at some 
inopportune moment as a criminal. It is 
possible for a moment’s recklessness or care- 
lessness with human life to develop a charge 
of manslaughter and a punishment therefor. 

England is more strict in holding the 
physician to account than is this land of 
freedom. Here greater latitude for guessing 
seems to be allowed. Or it may be in our 
youth we have not valued life as the older 
country has. However the drift of all the 
authorities seems to be towards greater 
strictness with the physician. In the mother 
country a physician or surgeon may by his 
negligence in causing the death of a patient 
render himself liable to be punished for 
manslaughter, or if the injury fall short of 
death he may be punished for a misde- 
meanor. It is not every kind of negligence, 
however, that is going to bring about this 
result. If there is an honest exercise of the 
best skill to cure, there is no criminal liabil- 
ity. The authorities are a unit on the 
proposition that the negligence or inatten- 
tion must be of the grossest kind. It is this 
kind of negligence alone that may make of 
the healer a criminal. 

This gross negligence may be of two 
kinds. It may be a sin of omission or one of 
commission. The first may be illustrated by 
a case where a physician went hunting and 
neglected his patient. Or he may have stayed 


responsibilities 


| in the game too long and, while waiting for 
| the turn of a card, the patient may have died- 
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In either event he must answer criminally 
for his act. The other kind is where a 
physician was not sufficiently skilled in deal- 
ing with dangerous medicines which should 
be carefully used, of the properties of which 
he was ignorant or how to administer a 
proper dose. A person who with ignorant 
rashness and without skill in his profession 
used such a dangerous medicine acted in 
gross negligence. A person who took a leap 
in the dark in the administration of medicine 
was guilty of gross negligence. 

It is one thing, however, to catch your 
criminal healer and another thing to put him 
beyond range of making future experiments 
upon human life. The burden of proving the 
gross negligence, the leap in the dark, will be 
upon the people, upon those who make the 





accusation. The accused will be presumed 
to be innocent. Parenthetically it may be 
added that there is nothing so presumptuous 
as ignorance. 

The attitude of the courts in England and 
this country on this subject are illustrated 
in two cases somewhat similar. The former 
held that if a person, not having a medical 
education, and in a place where persons of a 
medical education might be obtained, takes 
upon himself to administer medicine which 
may have a dangerous effect, and such per- 
son destroys the life of a person to whom it 
is administered, it is manslaughter. The 
party may not mean to cause death, on the 
contrary he may mean to produce beneficial 
effects, but he has no right to hazard medi- 
cine of a dangerous tendency when medical 
assistance can be obtained. If he does, he 
does it at his peril. 

In this country it was said that if a person 
assume to act as a physician, however igno- 
rant of medicine or science, and prescribe 
with an honest intention of curing the pa- 
tient, but through ignorance of the quality 
of the medicine prescribed, or of the nature 





of the disease or both, the patient die in con- 
sequence ot the treatment, contrary to the 
expectation of the person prescribing, he is 
not guilty of murder or manslaughter, but if | 


the party prescribing has so much knowledge 
of the fatal tendency of the prescription, that 
it may reasonably be presumed that he ad- 


| ministered the medicine from an obstinate, 


willful rashness, and not with an honest in- 
tention and expectation of effecting a cure, 
he is guilty of manslaughter at least, though 
he might not have intended any bodily harm 
to the patient. 

It would seem that the law of this land is 
drifting nearer the Englishman’s point of view 
than the above western idea. The American 
Court evidently had in mind more of the 
definition of murder than manslaughter. A 
person ignorant of medicine who should un- 
dertake to prescribe and thereby kill would 
surely be in the same boat with the one who 
picked up the same old revolver which was 
supposed to be minus a load, to have it go 
off and kill. There would be no intention of 
killing in either case. There would, how- 
ever, be such a wanton and gross negligence 
both in the pointing of the revolver and pre- 
scription, that when the going off of the one 
would produce the same result as the other, 
it would be a singular distinction to have the 
performance in one case called by a different 
name than in the other. 

These cases suggest a legal riddle. Sup- 
pose you or I should turn missionary and 
journey to some heathen land, if we could 
find any such in the Twentieth Century. 
Suppose we take along a case of medicine 
about which we know nothing, to catch and 
heal their bodies, while we are proselyting 
for their souls. Suppose we have the only 
medical chest in that heathen land and no 
other medical assistance can be obtained. 
Suppose we hazard the medicine in our 
laudable purposes and launch into the here- 
after half of the tribe we went out to save. 
How would our act be construed, if we es- 
caped the other half of the tribe with our life? 
Would we be guiltless because there was no 
other medically educated dispenser of medi- 


cine in the neighborhood, or would it be 
| manslaughter? 


We are not anxious for an immediate re- 





Doctors versus Law. 


349 





ily. We have not engaged passage yet. It 
inay not be amiss to remark, however, that 
here are distinctions known to the law, that 
bear in their technicalities a resemblance to 
the one suggested. 

I am reminded here—yes, same old story. 
It may be old, yet it had a new setting. The 
subject was a farmer unacquainted with legal 
terms. He confided to his counsel who had 
in preparation a case for him. 

“What’s this I hear about a cality?” 

“A cality,” came the reply, “don’t know 
of any such thing.” 

“It’s a cality I hear is going to make me 
trouble.” 

“A cality, trouble, really you mustn’t 
listen to all the foolish talk people pour into 
your ears. I don’t know what you mean.” 

“Well, I’m told that if I lose my case it 
will be on account of a cality and I want to 
know what kind of a thing it is.” 

“Oh, yes, same old technicality.” 

To go on with the other story, the disad- 
vantage of the physician when it comes to a 


rash killing of a patient, consists not so much 
in having killed, or who is killed, or how it 
is done, but to what medical school the killer 


belongs. If he is a regular, the chances are 
it will not be manslaughter but only the in- 
evitable. If he is an irregular, a Christian 
science, a faith healer, or what not, there will 
be trouble. It will not come from the de- 
ceased, nor from his relatives and friends. It 
will be from the regulars. When it comes to 
killing through gross negligence the phy- 
sician can best protect himself from the 
charge by being a regular when it is done. 
The civil liability of the physician to an- 
swer for his acts in damages is a far more 
serious question to him than the criminal 
one, for the latter seldom arises, while the 
former may be more frequently met. Phy- 
sicians and surgeons who hold themselves 
out to the world to practice in their profes- 
sion by so doing impliedlv contract with 
those who employ them that they possess a 
reasonable amount of care, skill, diligence 
and learning. The skill is not so much stuff 





as can be bought by the yard, open to in- 
spection with its damaged spots. The buyer 
does not have to take the chances of what he 
is getting, but it becomes the duty of the 
seller to furnish what is impliedly contracted 
for, sight unseen as it were, according to the 
barter of boyhood days. He is bound not 
only to exercise such reasonable care, skill 
and diligence, but is liable for the want of 
the same. 

The only object any one has in sending 
for a physician is that he will cure the pa- 
tient. If, however, all physicians cured all 
patients there would be a long time between 
funerals for the undertakers, and the earth 
might become overcrowded. While a doctor 
is sent for to bring about a cure the law does 
not expect him to cure, either as a rule or as 
an exception. It only requires of him to use 
reasonable care, skill and diligence. If in 
using the same the cure is worse than the 
disease the physician is blameless in the eyes 
of the law. 

Further if it happens that the patient does 
not recover or that a complete cure is not 
effected, there is to be no presumption 
against the healer on that account. He may 
have done all in his power, may have been 
up against the real thing and had his hand 
called. He is not to suffer thereby. Proof 
of no cure alone is not sufficient under any 
circumstances to make the physician an- 
swerable in damages. Some negligence or 
want of skill must be added to bring that 
about. 

The implied contract of a physician is not 
that he will certainly effect a cure but that he 
will use all known and reasonable means to 
accomplish that object. That he will attend 
his patient carefully and diligently. That he 
will use such reasonable skill as is ordinarily 
exercised by others in his profession. He 
must be up with the times. It will not be 
sufficient for him to use such skill as was 
ordinarily exercised in his profession a gen- 
eration ago, or often a decade ago, or when 
he attended a medical school. Since such 
a time the treatment of a particular disease 
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may have undergone a revolutionary change, 
lowering its mortality by a large percentage. 
As to the degree of skill which the physician 
contracts to bring to the service of his pa- 
tients, regard must be had to the advanced 
state of the profession at the time. 

It is to be noted that the contract between 
physician and patient is an implied one. It 
is one the parties thereto seldom discuss as 
to its terms. It is rarely expressed. Each 
takes the other on faith and the law. If 
expressed the contract might run somewhat 
as follows: 

Agreement made and concluded between 
A. B., physician, and C. D., patient. Whereas 
C. D. has become ill of some disease un- 
known to him whereby his usefulness to 
himself and family is impaired, now know 
all men by these presents that in considera- 
tion of the premises and the further sums 
hereby contracted to be paid to the said A. 
B. by the said C. D., at such times and in 
such amounts as the said A. B. may demand 
the same, the said A. B. doth hereby con- 
tract to use all reasonable care, skill, dili- 
gence and learning to diagnose and cure the 
unknown disease of the said C. D., and give 
the said C. D. such continued attention as his 
case may demand; provided, nevertheless, 
if a cure is not effected payment is to be made 
the same as though there had been a cure, 
and provided further that C. D. is to con- 
form to the prescriptions and treatment of 
the said A. B. as the same shall be directed 
and ordered. 

Such it might be said would be the teems 
of the implied contract, if written out. 
Should the contract be so expressed as to 
declare that a cure would follow for the fee 
reserved, yet it is likely the law would say 
that such a contract does not imply any more 
than the law imposes, that is the exercise of 
reasonable skill and care, and does not mean 
an unqualified promise to cure. The doctor 
may tell you that he will soon have you out 
of bed. It will be no evidence of an abso- 
lute promise to cure. The term is equivocal 
at any rate, until you know the way you will 
go out of your bed. 











It is to be further noted that the implied 
contract as expressed above and construed 
by the law is a mutual one. It will not do 
for the patient to be abed, and because the 
medicine tastes bitter, throw it out of the 
window, or feed it to the cat, or take half 
closes, or because he wants to hurry the cure 
swallow quadruple doses. If he does the 
physician is not responsible for the result. 
To make the physician entirely responsible 
for his methods of healing, the patient must 
submit to the ways and means, must con- 
form to the necessary prescription and treat- 
ment of his physician. It has even been de- 
clared that if under pressure of pain the 
patient cannot obey the commands, the 
physician is not responsible. The contract 
impliedly is further that the relatives and 
nurse of the patient will regard the directions 
of the physician. The law will not permit 
the patient and his relatives to try along with 
the Doctor’s treatment all the remedies pre- 
scribed by all the old men and women in the 
neighborhood, and when the cure fails to 
materialize to say that it was the fault or 
want of skill of the physician. 

A physician is not bound, though re- 
quested so to do, to call in others of the pro- 
fession with him. He may believe he is 
right, he may want to be free to act accord- 
ing to his own individual ideas, he may not 
want to have his work criticised by a rival. 
Accordingly it has been held that his refusal 
of assistance does not increase his liability 
to his patient. He has not contracted to call 
in the profession generally or particularly to 
sit in judgment upon him. If he is not negli- 
gent in any way, if he has used all reason- 
able skill and attention, he has done all that 
can be asked of him and is not responsible for 
what might have been the greater result to 
the patient if others had been called into con- 
sultation with him. His refusal to consult 
with others will only be construed to be an 
implied declaration of his ability to treat the 
case properly. 

A refusal of a physician to consult with 
others may result in the shattering of faith 
that had been placed in him, which in turn 








Doctors versus Law. 


351 





‘rings to pass the calling in of another doctor 
Perhaps he may be al- 
together retired from the case. It is then 
discovered that his treatment has been 
wrong, shows want of skill and that it is im- 
possible to remedy the wrong he has done. 
Under such circumstances a court has said 
that a surgeon is responsible for his wrong- 
ful act, although’ the case is turned over to 
another, who either could not then help the 
patient or who might, by proper care and 
skill, be able to discover the error of the first 
doctor and relieve the patient. In the latter 
event the first surgeon does not escape 
liability. It is true the patient may eventu- 
ally receive the proper treatment, but the 
first surgeon has prolonged the illness by his 
want of skill which can be measured in dam- 
ages. In the former event where both sur- 
geons blunder and exhibit their want of skill, 
the two wrongs do not make aright. If both 
erred wrongfully both are responsible to the 
patient, or if the first erred, and the second 
was unable to correct such error, the first is 


against his wishes. 


responsible for his act even though the case 
was taken from him. 

If a surgeon has done everything reason- 
able skill dictates, the law will not permit 
him to be punished with damages. This was 


well illustrated in a reported case. A man 
had fallen from a building. A surgeon was 
called in, who attended to a broken arm and 
other injuries. The patient all the while 
complained of great pain in the hip. The 
hip and leg were again and again examined 
with the result that the surgeon was unable 
to discover any fracture at the point. Not 
content, however, with his own judgment, 
he called into consultation the highest surgi- 
cal ability, with whom the most minute ex- 
amination failed to show any fracture. Not- 
withstanding all this attention and skill, when 
the man was able to go around, one leg 
proved to be shorter than the other and he 
sued his surgeon for damages, by reason of 
such shortened leg. The judge and jury 
were of the opinion that the surgeon had 
done all that reasonable care and skill had 





required and that he was not liable for re- 
sults that proved to be beyond that. 

In another case the question was whether 
in setting a broken leg, the surgeon was 
bound to bring to his aid the skill necessary 
to set the leg so as to make it strong and of 
equal length with the other when healed. 
The conclusion of the court was that that 
would be expecting too much. If the sur- 
geon used all reasonable care and skill, and 
was not negligent in any way, he had done 
all that could be expected of him, no matter 
whether the broken leg proved to be a good 
or poor match for its neighbor. If the court 
had taken any other view than this then a 
surgeon might be expected to set a leg bow- 
legged provided its mate was crooked. 

A physician is not bound to be omniscient. 
It is the patient’s duty to tell him sufficient 
about himself so that he may act intelli- 
gently. It will not do to evade the questions 
asked, or give false answers, or keep mum, 
one must make a clean breast of the whole 
matter to the physician if he wants to hold 
him for his acts. In a case, a man had been 
kicked by a vicious horse and fell, striking 
his head, afterward he went to a dentist, who 
without being told anything of the accident 
chloroformed him for the purpose of ex- 
tracting certain teeth. Partial paralysis fol- 
lowed the extracting. The question to be 
determined by the court was whether the 
tceth pulling produced the paralysis, or the 
kick of the horse, or the chloroforming or 
the three combined. The court washed its 
hands of the matter by deciding that a 
dentist is only bound to look to natural and 
probable effects and is not answerable for 
negligence or results arising from the pe- 
culiar condition or temperament of patients, 
of which he had no knowledge. 

If a physician makes an honest mistake in 
the treatment of a case, or an error of judg- 
ment, is he answerable for the same? The 
determination of such a question often pre- 
sents very nice distinctions. If the disease or 
wound showed reasonable grounds for un- 
certainty or doubt, and if the physician fails 
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in using his best judgment to ciear up the 
doubt, according to the skill and diligence 
as is exercised by others in the profession 
generally, taking into account the advanced 
state of the profession at the time, he will 
escape liability. If the doubt or uncertainty 
grew out of his lack of skill, arising as it 
were from a want of learning such as is ex- 
ercised by others generally, he would have 
to answer. It is dollars to doughnuts how- 
ever that if the physician was of the right 
stripe in the matter of his medical doctrines, 
that he would be able to have all the expert 
testimony needed to demonstrate that his 
treatment was skillful, up to date, and such 
as conformed to the average judgment of the 
profession. 

Locality will often make a difference in 
the degree of skill to be expected, under the 
implied contract between physician and pa- 
tient. This is occasioned by the fact that 
certain places obviously afford better 
advantages than others. Physicians and sur- 
geons practicing in small towns or rural or 
sparsely populated districts are bound to 
possess and exercise, not the same skill as 
the healer in a city filled with medical 
schools, hospitals, great doctors and teachers, 
but at least the average degree of skill pos- 
sessed and exercised by the profession in 
such localities. This is the same as saying 
that when a mistake has been made in rural 
parts, it is not to be measured according to 
the skill of some smart Alec brought from 
the city to testify as an expert. Neither is it 
to be judged, it has been said, from those in 
the locality who may be quacks, ignorant 
pretenders of knowledge not possessed by 
them. It is to be judged by such skill and 
diligence as are ordinarily exercised in the 
profession in the locality, excluding smart 
Alecs from a distance and avacks at home. 

It goes as a maxim that doctors disagree. 
Pondering thereupon one wonders how a 
physician can practice safely anywhere. 
Why will he not be made a victim continu- 
ally on account of those he fails to cure. 
- Given the emergency one would imagine 





that all that need be done would be to call 
an allopathic physician to demonstrate that 
homoeopathy is all wrong and vice versa. 
The law will not however countenance such 
doctrinal disputes, for the purpose of becom- 
ing the judge of which is right and which is 
wrong. The law simply says, that a physi- 
cian is not to be tried in the citadel of his 
enemy, but in the house of his friends. The 
treatment of a medical person of one school 
of practice is to be tested by the general 
doctrines of that particular school and not 
by those of other schools. If the physician 
can prove that his treatment, knowledge, 
care and skill is in accordance with the sys- 
tem he has studied, that is a sufficient de- 
fense. He is not expected and does not 
have to know all the remedies of all other 
pathies. This rule seems to have exceptions 
when it comes to Christian Science healers 
and Faith curers, but they will likely have 
no trouble when they can demonstrate their 
treatment to be a system or school. It is 
too frequently considered now a method of 
madness needing the care of an institution. 

The lack of skill of a physician or his 
negligence, cannot be excused or affected by 
the fees he receives or does not receive. He 
can not escape liability by refusing to charge. 
A court has said that if a person holds him- 
self out to the public as a physician he must 
be held to ordinary care and skill in every 
case of which he assumes charge, whether in 
the particular case he has received fees or 
not. You can have the physician serve you 
faithfully with his want of skill. When he 
presents his bill you can refuse payment, and 
later on you can sue him for damages his 
lack of skill brought about. This is all legal, 
because the courts have said so. The lat- 
ter end of that unskillful, feeless healer is 
anathema. 

The liability of a physician is well illus- 
tiated in the following case. The plaintiff 
had been lame for several years. His thigh 
bone was diseased. An amputation was nec- 
essary to arrest the progress of the disease. 
The defendant performed two operations 
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upon the plaintiff's thigh. The first was un- 
objectionable. The ground of complaint was 
to the second one, whether there was error 
in not cutting off the limb nearer the body, 
and want of skill and care in the mode of 
execution. It was not shown that the plain- 
tiff sustained any material injury from the 
mere mode of execution, although it did not 
accord with the most correct and careful 
practice. As soon as the second amputation 
took place it was apparent that the bone was 
infected above the place of amputation. The 
plaintiff could not then bear another opera- 
tion. The caries continued to increase in 
virulence, until the whole of the thigh bone 
was removed from its socket by another 
surgeon. The alleged fault of the defendant 
consisted in an error of judgment in not re- 
moving more of the diseased limb. The 
whole bone seemed to be diseased and hence 
it was of little importance in one sense, how 
much or how little was removed. It was the 
inevitable fate of the plaintiff to be a cripple 
for life without any agency of the defendant. 
Yet his want or error of judgment pro- 
tracted the suffering of the plaintiff and 
caused an increase of expenses and loss of 
time for which the defendant was held liable. 

When the lack of skill and negligence of 
physicians and surgeons are to be measured 
in damages by courts and juries, light pun- 
ishments are the rule. An unusual verdict 
may be said to be one running into the 


ee 





thousands, while a verdict in the hundreds 
is more frequently what one may expect to 
find. 

The courts have said that the practice of 
surgery and medicine is indispensable to the 
community, and while damages should be 
paid for negligence and carelessness, sur- 
geons and physicians should not be deterred 
from the pursuit of their profession by in- 
temperate and extravagant verdicts. 

If such a condition should ever come to 
pass that they should be deterred, one might 
be a long time sick when illness overtakes 
him, or a short time sick minus recovery. 
Instead of the mortality of certain dis- 
eases and operations decreasing under the 
advanced methods of the last genera- 
tion forty, fifty, and even one hundred 
per cent., there would be a return to the 
mortality of the dark ages, when the barber 
with his sign of a striped pole was the blood 
letter, chief healer or deliverer from the 
maladies flesh is heir to. Such, however, 
will never be the case, for the evolution is 
upward and forward, the world is becoming 
a healthier place to live in. Law will keep 
pace with the needs of those who are making 
it a better and more wholesome dwelling 
place. This ought to be some consolation, 
notwithstanding certain doctrines, which are 
neither medical nor legal, that to enjoy per- 
fect health you have to lose your life. 
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A CENTURY OF ENGLISH JUDICATURE. 


Ve 


By VAN VECHTEN VEEDER. 


FROM THE COMMON LAW PROCEDURE ACT TO THE JUDICATURE ACT. 


WELL defined change in the adminis- 
tration of English law occurred shortly 
after the middle of the century. Years of agi- 
tation against the anomalies and abuses of 
the prevailing legal system culminated about 
that time in a series of practical reforms 
which brought the administration of justice 
into something like accord with the world 
of affairs. From this time forward the law 
‘argely ceased to appear to be designed as a 
restraint upon human activity. 

First and foremost was the Common Law 
Procedure Act of 1852. This great measure 
and its immediate successors largely trans- 
formed the ancient procedure. Adjective 
law, as its name implies, exists for something 
else. Under these reform acts this objective 
point ceased to be prolixity, delay and the 
profit of the lawyers, and became more like 
the realization of substantive rights. Causes 
of action by and against the same parties 
were permitted to be joined, and several 
equitable defences were allowed. Special de- 
murrers were abolished, together with much 
of the ancient verbiage, and only such state- 
ments as must be proved were essential in 
pleading. In 1851 that final absurdity in the 
law of evidence which closed the mouths of 
the very persons who knew most about the 
matter in dispute was abolished, and the 
testimony of interested witnesses became at 
last a matter of credibility instead of com- 
petency. In equity a series of practical re- 
forms removed many of the most obvious de- 
fects of procedure; additional vice-chancel- 
lors were appointed in 1851 to cope with the 
burden of arrears, and above all, in the same 
year, a permanent court of appeal in chan- 
cery was established. The confusion and 
absurdities of the ecclesiastical administra- 
tion of probate and matrimonial affairs were 








finally removed in 1858 by the creation of an 
independent court for probate and matri- 
monial causes; and about the same time the 
demand for the infusion of new blood into 
the court of final appeal was recognized. The 
Court of Crown Cases Reserved, where 
points of criminal law could be reviewed, 
dates from 1848. 

sut institutions are of little utility unless 
they are administered by men who are in 
sympathy with their purpose and _ spirit. 
From this point of view the middle of the 
century is of even greater significance as a 
turning point in legal history, for it marks 
the advent of Willes, Bromwell and Black- 
burn in common law, and of Knight-Bruce, 
Turner and Page-Wood in equity. Under 
the guidance of such minds, in which techni- 
cal learning and common sense were com- 


| bined in a rare degree, the law ceased to act 


as a sort of surprise upon mankind, and the 
realization of rights became practicable. And 
a few vears later the larger interests of the 
law in the court of final appeal were for the 
first time adequately administered by the 
master minds of Westbury and Cairns. This 
period has been aptly termed by Sir Fred- 
erick Pollock the classical period of English 
law. 


COMMON LAW COURTS. 


The central figure in the Court of King’s 
Bench throughout this period was Black- 
burn. But he was ably assisted and in some 
respects supplemented by the Chief Justice 
of the Court, Sir Alexander Cockburn (1859- 
80). 

Cockburn came to the bench with a repu- 
tation as a jury advocate second only to 
Erskine’s. Although it cannot be said that he 
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attained equal eminence as a judge, it may 
be asserted that no lawyer of the century 
combined in such an eminent degree the 
logical and imaginative qualities of mind. 


In Cockburn’s mental equipment imag- 
inative qualities certainly predominated. 
His mind was perhaps too quick and 


susceptible to admit of the tenacity of 
grasp essential to the highest excellence in 
the formal exposition of legal doctrines. 
But at nisi prius, in dealing with facts, he 
achieved enviable distinction. His most con- 
spicuous effort in this sphere was his charge 
to the jury in the memorable Tichborne case, 
in the course of which he formulated with 
eloquence and force the true relations be- 
tween courts and juries. “In my opinion,” 
he said, “a judge does not discharge his duty 
who contents himself with being a mere re- 
cipient of evidence, which he is afterwards to 
reproduce to the jury without pointing out 
the facts and inferences to which they natur- 
ally and legitimately give rise. It is the busi- 
ness of the judge so to adjust the scales of 
the balance that they shall hang eveniy. But 
it is his duty to see that the facts as they 
arise are placed in the one scale or the otier 
according as they belong to one or the other. 
It is his business to take care that the infer- 
ences which properly arise from the facts 
are submitted to the consideration of the 
jury, with the happy consciousness that if we 
go wrong there is the judgment of twelve 
men having experience in the every day con- 
cerns of life to set right anything in respect 
of which he may have erred. . . . In 
the conviction of the innocent, and also in 
the escape of the guilty, lies, as the old say- 
ing is, the condemnation of the judge.” 

With respect to the question of reasonable 
doubt he said: 

“You have been asked, gentlemen, to give 
the defendant the benefit of any doubts you 
may entertain. Most assuredly it is your 
duty to do so. It is the business of the 


prosecution to bring home guilt to the ac- 
cused to the satisfaction of the jurv. But 
the doubt of which the accused is entitled to 











the benefit must be the doubt that a rational. 


that a sensible man may fairly entertain, not 
the doubt of a vacillating mind that has not 
the moral courage to decide, but shelters it- 
self in a vain and idle scepticism. . . . | 
should be the last man to suggest to an) 
individual member of the jury that if h 
entertains conscientious, fixed convictions, 
although he may stand alone against his 
eleven fellow jurors, he should give up the 
profound and unalterable convictions of his 
own mind. But then we must 
recollect that he has a duty to perform, and 
that it is this. He is bound to give the case 
every possible consideration before he final- 
ly determines upon the course he will pur- 
sue, and if a man finds himself differing 
from the rest of his fellows with whom he is 
associated in the great and solemn function 
of the administration of justice, he should 
start with the fair presumption that the one 
individual is more likely to be wrong than 
the eleven from he differs. He 
should bear in mind that the great purpose 
of trial by jury is to obtain unanimity and 
put an end to further litigation; he should 
address himself, and in all diffidence in his 
own judgment, to the task he has to per- 
form, and carefully consider all the reasons 
and arguments which the rest of the body 
are able to put forward for the judgment 
they are ready to pronounce, and he should 
let no self-conceit, no notion of being su- 
perior to the rest in intelligence, no vain 
presumption of superiority on his part, 
stand in the way. That is the duty 
which the juryman owes to the administra- 
tion of justice and the opinion of his fel- 
lows, and therefore I must protest against 
the attempt to encourage a single juryman, 
or one or two among a body of twelve, to 
stand out resolutely, positively, and with 
fixed determination and purpose, against 
the judgment and opinion of the majority.” 
With respect to the argument that public 
opinion was with the accused, he said: 
“There is but one course to follow in the 
discharge of great public duties. No man 


whom 
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should be insensible to public opinion who 
nas to discharge a public trust. . . But 
there is a consideration far higher than that. 
it is the satisfaction of your own internal 
-ense of duty, the satisfaction of your own 
conscience, the knowledge that you are fol- 
lowing the promptings of that still, small 
voice which never, if we listen honestly to 
its dictates, misleads or deceives—that still, 
small voice whose approval upholds us even 
though men should condemn us, and whose 
approval is far more precious than the hon- 
cr or applause we may derive, no matter 
from what source. Listen to that, 
eentlemen, listen to that; do right, and care 
not for anything that may be thought or 
said or done without these walls. In this, 
the sacred temple of justice, such considera- 
tions as those to which I have referred 
ought to have and can have no place. You 
and I have only one thing to consider; that 
is, the duty we have to discharge before God 
and man according to the only manner we 
should desire to discharge it,—honestly, 
truly, and fearlessly, without regard to any 
consequences except the desire that this 
duty should be properly and entirely ful- 
filled.” 

Among other causes célébres in which he 
presided were the Matlock will case; the 
Wainwright murder case, a leading case on 
circumstantial evidence; the convent case of 
Saurin v. Starr, an action by a sister of 
mercy against her mother superior for as- 
sault, and Reg. v. Gurney, a famous case of 
fraud and conspiracy. 

By way of disparagement it was said that 
Cockburn acquired his knowledge of legal 
principles from sitting on the bench beside 
Justice Blackburn. Beyond doubt Biack- 
burn’s vigorous intellect was the ruling 
power in the Queen’s Bench throughout 
Cockburn’s service; but with his great nat- 
ural acquisitive powers and assiduous ap- 
plication Cockburn certainly acquired a firm 
grasp of the fundamental principles of the 
law. If the scope and activity of his intelli- 
gence and the variety of his pursuits to 





some extent impaired the fullness and ac- 
curacy of his knowledge of its details, his 
keen insight and knowledge of the world, 
acquired through cultivation, travel and ex- 
tensive intercourse with all classes of men, 
irequently saved him from pitfalls into 
which the less worldly would have fallen. 
On the whole, his influence has perhaps 
been felt more in the impulse and direction 
which he gave to certain topics than in any 
direct contribution to its formal contents. 

The doctrine of partial insanity may be 
directly traced to his efforts. This doctrine 
was formulated by him in defending 
M’Naghten, in 1843, and the advisory opin- 
ions rendered by the judges to the House 
of Lords in a subsequent investigation of 
the case lent support to his theory. In the 
subsequent case of Banks v. Goodfellow, 5 Q. 
B. 549, he applied the doctrine to testamen- 
tary cases in terms which have since been 
almost universally accepted. His reason- 
ing is that whatever may be the psycho- 
logical theory as to the indivisibility of the 
mind, every one must be conscious that the 
faculties and functions of the mind are vari- 
ous and distinct, as are the powers and func- 
tions of our physical organization. The 
pathology of mental disease shows that 
while, on the one hand, all the faculties, 
moral and intellectual, may be involved in 
one common ruin, as in the case of the rav- 
ing maniac, in other instances one or more 
only of these faculties may be disordered, 
leaving the rest undisturbed—that while the 
mind may be overpowered by delusions 
which utterly demoralize it, there often are, 
on the other hand, delusions which, though 
the offspring of mental disease, and so far 
constituting insanity, yet leave the individual 
in all other respects rational and capable of 
transacting the ordinary affairs of life. 

On the law of libel—particularly with re- 
spect to the public press—Cockburn made a 
durable impression. In the leading case of 
Wason v. Walter, 4 QO. B. 73, he established 
the reservation in favor of privileged pub- 
lications on its true foundation; i. e. that the 
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advantage of publicity to the community at 
large outweighs any private injury that may 
be done. He also gave a strong impulse to 
the prevailing rule with respect to the limits 


of public criticism. His general principle 


belief that what he writes is true. But it 
seems to me that the public have an equal 
interest in the maintenance of the publi 
character of public men; and public affairs 
could not be conducted by men of honor 


was perfect freedom of discussion of public | with a view to the welfare of the country ii 


LORD BLACKBURN, 


men, stopping short, however, of attacks on 
private character and reckless imputation of 
motives. When, therefore, a writer goes be- 
yond the limits of fair criticism in making 
imputations on private character it is no de- 
fence that he believed his statements to be 
true. “It is said that it is for the interests 
of society that the public conduct of men 
should be criticised without any other limits 
than that the writer should have an honest 


we were to sanction attacks upon them de- 
structive of their honor and character, and 
made without any foundation. Where the 
public conduct of a public man is open to 
animadversion, and the writer who is com- 
menting upon it makes imputations upon his 
motives which arise fairly and legitimately 
out of his conduct, so that the jury shall say 
that the criticism was not only honest but 
also well founded, an action is not maintain- 
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le. But it is not because a public writer 
ncies that the conduct of a public man is 
pen to the suspicion of dishonesty, he is 
herefore justified in assailing his character 
.s dishonest.” Campbell v. Spottiswood, 3, 
>. & S. 769. See also Hunter v. Sharp, 4 F. 


| opinion on the jurisdiction over the sea 


within the three-mile zone. 
Among his valuable contributions to the 
criminal law are Reg. v. Hicklin, 3 Q. B. 360, 


| as to the bearing of motive in criminal acts; 


Reg. v. Charlesworth, 9 Cox Cr. Cas. 45, 


MR. JUSTICE SHEE. 


& F. 983, as to the protection afforded with 
respect to statements of motive. 
One of his most valuable efforts 
haustive examination of the nature and limits 
of martial law in his charge to the grand jury 
charged with the investigation of the con- 
duct of Colonel Nelson and Lieutenant 
Brand in the suppression of thé Jamaica in- 
surrection in 1865. In the “Franconia” case, 
2 Ex. D. 63, he delivered a most elaborate 


is his ex- 





and Reg. v. Winsor, 10 Cox Cr. Cas. 308, as 
to whether in criminal cases a mistrial is a 
bar; Reg. v. Rowton, 10 Cox Cr. Cas. 28, on 
the testimony admissible to prove good char- 
acter; Reg. v. Carden, 14 Cox Cr. Cas. 363, 
as to whether mandamus will lie to compel a 
magistrate to receive evidence. 

The following commercial cases will repay 
examination: Goodwin v. Robarts, 10 Ex. 
237, on the negotiability of foreign script; 
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Sacramanga v. Stamp, 5 C. P. D. 295, as to 
whether ship owners are liable for the loss of 
a cargo in a deviation for the purpose of sav- 
ing life; Nugent v. Smith, 1 C. P. D. 423, on 
the liability of carriers by sea; Twycross v. 
Grant, 26 P. D. 469, a case of fraudulent pros- 
pectus; Rouquette v. Overman, 10 Q. B. 524, 
as to the bearing of the /c.r loci of performance 
on bills of exchange; Bates v. Hewitt, 2 Q. B. 
595, upon the obligation to disclose material 
facts in contracts of insurance, and Frost v. 
Knight, 7 Ex. 111, where the doctrine of 
Hochster v. De la Tour, 2 E. & B. 678, was 
applied to a contract in which performance 
depended upon a contingency. It may be 
pointed out in this connection, that the sig- 
nificance of Cockburn’s important opinion in 
Goodwin v. Robarts,mentioned above, lies in 
its repudiation of Blackburn’s conservative 
view of trade customs as expressed in Crouch 
v. Credit Foncier, 8 Q. B. 376. 

See, also, his learned opinion in Phillips 7, 
Eyre, 42, B. 225, another case arising out of 
the Jamaica insurrection; his elaborate dis- 
cussion of the nature and effect of foreign 
judgments in Castrique v. Imrie, 30 L. J. C. 
P. 177; and the celebrated ecclesiastical con- 
troversy, Martin v. Mackonochie, 3 Q. B. 
D. 730; 4 Q. B. 697; 6 App. Cas. 424, in 
which the writ of prohibition issued by Cock- 
burn was set aside on appeal. 


Lord Campbell records in his diary in 
June, 1856: “Having occasion for a new 
judge to succeed Erle, made Chief Justice of 
the Common Pleas, I appointed Blackburn, 
the fittest man in Westminster Hall, al- 
though wearing a stuff gown, whereas sev- 
eral Whig Queen’s Counsel, M. P’s, were 
considering which of them would be the man, 
not dreaming that they could all be passed 
over. They got me well abused in the Times 
and other newspapers. This was the 
sort of thing: ‘Everybody has been going 
about town asking his neighbour, who is Mr. 
Colin Blackburn? The very ushers in the 
courts shake their heads and tell you they 
never heard of such a party.’ ‘His legal 
claims to this appointment stand at a mini- 





mum.’ “The only reason which can be as- 
signed for this strange freak of the Chancel- 
lor is that the new puisne judge is a Scotch- 
” But Lord Lyndhurst came to th 
“I have been 
asked,” he said, “who is Mr. Blackburn, and 
a journal which takes us all to task by turns 
has asked somewhat indignantly, ‘Who is 
Mr. Blackburn?’ I take leave to answer that 
he is a very learned person, a very sound law- 
yer, an admirable arguer of a law case and 
eminently fitted for a seat on the bench.” 
Never was a prediction more completely 
realized. 

This unknown Scotch lawver proved him- 
self to be the greatest common law judge of 
the century, and was destined in his long 
career of nearly thirty years in the King’s 
Bench, the Exchequer Chamber and the 
House of Lords to make a larger volume of 
substantial contributions to English law than 
any other judge in legal history except Coke 
and Mansfield. From the outset he easily 
held his own with such judges as Cockburn, 
Wightman, Lush, Archibald and Field, and 
it was not long before he was recognized as 
the corner stone of the Queen’s Bench. In 
commercial law, of which he was completely 
master, he alone saved his court from being 
overshadowed by the authority of the Com- 
mon Pleas under Willes. In real property 
law, also, he had no superior among his as- 
sociates, and he was such a good all-round 
lawyer that even in those branches where a 
colleague was something of a specialist he 
stood without difficulty in second place. An 
acute observer has thus described the Court 
of Queen’s Bench in action during Black- 
burn’s supremacy: “So keen and alert was 
his mind, so full of the rapture of the strife, 
that in almost all cases it was he who in the 
point to point race made the running or 
picked up the scent. On such occasions all 
the papers and authorities in a case seemed to 
be drawn by a sort of magnetic attraction to 
his desk. And behind them he would sit 
with his wig on the back of his head, plung- 
ing his short-sighted eyes into one and 
another, firing off questions in quick succes- 


man.’ 
rescue in the House of Lords. 
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on at counsel on both sides, raising diffi- 
culties and objections, and at last, when the 
point was cleared, handing the conclusive 
locument to the Lord Chief Justice, who 
ineanwhile had often been leaning back in 
his chair in amused enjoyment of the scene, 





on the other hand, he delivered the judgment 
of the court oftener than any of the puisnes. 
When he does undertake to formulate his 
views he gives fully the process by which he 
reaches his conclusion. While not so pro- 
fuse in the use of authorities as Willes, his 
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} pie 











MR. JUSTICE LUSH. 


but always ready to intervene at the psycho- 
logical moment and bear off the honors of a 
point, or to enforce the conclusion in a judg- 
ment of inimitable force and diction.” 

It is obvious that the law reports furnish no 
adequate memorial of the services of such a 
character. But the volume of his work is im- 
mense. Hisnameappearsinalmost every case, 
and although his opinions are often admir- 
ably terse he hardly ever simply concurred; 





review of the cases is always thorough and 
interesting. He had no graces of style or 
fiashes of imagination, but every conclusion 
is worked out with the hard headed and 
closely knit logic of his race. With a mind 
as vigorous as Jessel’s, and a humor, when 
called for, as caustic, he was always con- 
scientiously scrupulous in the discharge of 


his judicial functions. Turner v. Walker, 1 


| O. B. 118, illustrate his candor. 
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It is impracticable to give within brief 
limits more than an illustration of Black- 
burn’s vast contributions to the law. In 
mere volume his work was equalled dur- 
ing the century by Parke alone. There 
are more than six hundred cases in the 
reports he formulated in detail 
the which influenced his judg- 
ment, and in more than one-quarter of these 
cases he delivered the unanimous opinion 
of the court. The following list! will 
give some indication of his work as a Justice 
of the Court of King’s Bench, as a member 
of the Court of Exchequer Chamber, as an 


in which 
reasons 


adviser to the House of Lords, and as a Lord 


of Appeal in Ordinary. It comprises most 


of his ablest efforts. 

As a general illustration of his method of 
exhausting a subject, both from principle 
and from precedent, reference may be made 
to his examination in the case of Capital and 
Counties Bank v. Henty, 7 App. Cas. 741, on 
the modern law of libel. The value of the 
details of his elaborate arguments may be 
observed in his admirable statement in Cole 
7. North Western Bank, 10 C. P. 362, of the 
difficulties which the common law put in the 
way of the customs of merchants. 

Lord Blackburn contributed a leading case 
to the reports, not after his death, like Lord 


‘In the Courtof Queen’s Bench: Campbell v. Spot- 
tiswoode, 32 L. J.,Q. B. 185; Lloyd v. Guibert, 33-241, 
etc.; Burges v. Wickham, 33-17; Coe v. Wise, 33-281; 
Moody wv. Corbett, 34-166; Maurpoice v. Westley, 34- 
229; Wilson v. Bank of Victoria, 36-89 ; Fleet v. Perrins, 
37-223; Allen zv. Graves, 39-157; Godard v. Gray, 40- 
62; Ionides v. Pacific Ins. Co., 41-33; Lloyd v. Spence, 
41-93; Newby v. Van Oppen, 41-188; Armstrong v. 
Stokes, 41-253; Crouch v. Credit Foncier Co., 42-183; 
Searle v. Laverick, 43-43; Queen wv. Castro, 43-105; 
Taylor v. Greenhalg, 43-168; Iorides v. Pender, 43-227; 
Bettini v. Gye, 45-209; Mackenzie v. Whitworth, 45- 
233; Lindsay v. Cundy, 45-381; Queen wv. Collins, 45- 
413; Shand v. Bowes, 45-507. 

In the Court of Exchequer Chamber: Santos v. 
Illidge, 29-348; Clark v. Wright, 30-7, etc.; Fitzjohn vz. 
Mackneder, 30-257; Jones v. Tapling, 31-342; Blades v. 
Higgs, 32-182 ; Scott v. Seymour, 32-61 ; Xenos v. Wick- 
ham, 33-13; Lee v. Jones, 34-131; Hidson v. Barclay, 
34-217; Bullen v. Sharp, 34-105; Coles v. Turner, 35-169; 
Fletcher v. Rylands, 35-154; Appleby v. Meyers, 36-331 ; 
Duke of Buccleuch, v. Met. Bd. of Wks., 39-130; Hol- 
land v. Hodgson, 41-146; Brunsmead v. Harrison, 41- 
190; Duncan v. Hill, 42-179; Riche v. Ashbury Co., 43- 
177; Liver Alkali Co., v. Johnson, 43-216; Thorn v. 
Mayor of London, 44-62. 

Advisory opinions in House of Lords: Cox 7. Hick- 





St. Leonards, but while serving as a judg: 
A litigant named Rosanna Fray, who fe 
aggrieved at his disposition of her case, sue 
lim for damages, and the case of Fray 
Blackburn, 3 B. & S. 576, formally estab 
lished the principle that no action will |: 
against a judge of a superior court for an, 
thing done in his judicial capacity, althoug 
iit be alleged to have been done malicious!, 
and corruptly. 

Besides Wightman and Crompton (1853 
65) in the earlier part, the other principal! 
fuisnes in the King’s Bench during the period 
were Mellor (1861-79), Shee (1863-68), and 
Lush (1865-80). Lush was the ablest of 
these; he closed his painstaking and useful 
service in the Court of Appeal. 


During this period the Court of Common 
Pleas grew rapidly in importance and 
reached its highest standing. After Cock- 
burn’s short service in this court (1856-59) 


. the succeeding chiefs were Erle (1859-66), 


and Bovill (1866-73). Erle added in this 
court to the substantial reputation which he 
had made on the King’s Bench. The Court 
of Common Pleas under his presidency, as 
the Attorney-General said on his retirement, 
“obtained the highest confidence of the 
suitor, the public and the profession.” 


man, 8 H. L., 277; Betts 7. Menzies, 10-131; Peek v. 
No. Staffordshire Ry., 10-473; Harwood v. Gt. Northern 
Ry., 11-666; Mersey Docks v. Gibbs, 11-686 ; 1 E. & I. 
App. 102; Rankin v. Potter, 6-97 ; Hammersmith Ry. v. 
Brand, 4-236; Great Western Ry. v. Sutton, 4-236; Cas- 
trique v. Irvine, 4-425; Hollins v. Fowler, 7-757. 


In the House of Lords: Direct U. S. Cable Co., v. 
Anglo-Am. Tel. Co., 2 A. C. 410; Bowes v. Shand, 2- 
455; McKinnon z. Armstrong, 2-531; Brogden v. Met. 
Ry. Co., 2-666; Rossiter v. Miller, 3-115; Orr Ewing vz. 
Registrar, 4-479; Kendall v. Hamilton, 4-541; Fairlee z. 
Boosey, 4-726; Sturlav. Freccia, 5-639; Peorks v. Mose- 
ley, 5-714; Met. Asylum Dist. v. Hill, 6-202; Jennings z. 
Jordan, 6-711 ; Dalton v. Angus, 6-808 ; Capital & Coun- 
ties Bk. v. Henty, 7-769; Countess of Rothes v. Kir- 
caldy Waterworks, 7-700; Sarf v. Jardine, 7-345 ; Rhodes 
v. Rhodes, 7-197 ; Maddison v. Alderson, 8-487 ; Hughes 
v. Percival, 8-445; Bradlaugh v. Clarke, 8-369; Harvey 
v. Farnie, 8-57; Singer Mfg. Co., v, Loog, 8-28; Thom- 
son v. Weems, 9-677; Fookes v. Beer, 9-614; Mersey 
Steel Co. v. Naylor, 9-442; Collins v. Collins, 9-228; 
Smith v. Chadwick, 9-192; Lyell v. Kennedy, 9-84; 
Ewing v. Orr Ewing, 9-42; 10-499; Speight v. Gaunt, 
9-15; Svendsen v. Wallace, 10-409 ; Baroness Wenlock 
v. River Dee Co. 10-358; Met. Bank wv .Pooley, 10-220; 
Sewell v. Burdick, 10-90; Seath v. Moore, 11-369; Lon- 
don Ry. v. Truman, 11-58. 





Jovill was unsurpassed in his practical 
mastery of commercial law, but his work as a 
judge suffered from want of more careful 
reflection in reaching conclusions. 

The genius of this court, however, was 
Willes (1855-71), who was universally re- 
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gone, and with all the rules and forms of the 
ancient system of pleading. He knew by 
heart every old term and maxim. To this 
thorough knowledge of the principles and 
history of our own law in all its branches he 
added an extensive and accurate acquaint- 


MR. JUSTICE WILLES. 


garded by his contemporaries as the most 
iearned lawyer of his time. He is said to 
have systematically read all the reports, from 
the first of the Year Books to the last vol- 
umes of Meeson and Welsby. He was con- 
sequently familiar with the history of the 
law, and understood the relation which the 
principles of his day bore to past times. He 
was intimately acquainted with all the 
changes which the common law had under- 





ance with foreign systems of jurisprudence. 
To the great fountain head of civil law he 
habitually resorted for suggestion and com- 
parison and analysis. Withal his vast learn- 
ing was his servant, not his master. And he 
could be as forcible with brevity as he was 
often exhaustive in learning. Although his 
opinions are generally full and completely 
reasoned, his determination of the bank- 
ruptcy case of Marks v. Feldman, 5 Q. B. 
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284, is one of the shortest opinions on 
He 
of 


record, “Dolus circuiter non purgatur.” 


constantly drew his vast store 
case law for illustration and argument, to 


the unfailing interest of the profession, if not 


upon 


with uniform success with reference to the 


technical learning was inferior to his own 
technicalities. 
which he never hesitated to brush aside whe 


he had no_ respect for 


they interfered with an obvious principle. It 


| was this combination of mastery of detail and 


| clear sense which led to his employment in 


MR. JUSTICE KEATING. 


issue; but he never relied on mere authority 
where a principle could be discovered. 

An occasional tendency toward academical 
refinements, apparently inseparable from 
most scholastic minds, may be observed in 
his work, but it is almost invariably confined 
to the details of his exposition. 

His 
marked 


like 


substantial conclusion is always 


Un- 


whose 


by sound common sense. 


so many of his associates, 





the preparation of the Common Law Pro- 
cedure Acts. No one less familiar with the 
useless subtleties and effete technicalities of 
the legal system of that time, or less endowed 
with breadth of mind to free himself from 
their trammels, could have effected so com- 
pletely and the revolution 
brought about by these acts. 

Though somewhat reserved in disposition, 


satisfactorily 


among his intimates he seems to have been a 
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singularly attractive personality. The au- 
thority of judicial station never dimmed the 
finer sensibilities of his nature. He was a 
man of the broadest culture; he seems to 
have taken all knowledge for his province. 
The classics were his familiar companions, 





L. J., C. P. 321, in answer to the suggestions 
ef counsel that the dignity and privileges of 
the court were involved, may be taken as a 
true index to his judicial character: “I take 
leave to say that I am not conscious of the 
vulgar desire to elevate myself, or the court 














BARON 


und he found time to master all the spoken 
languages of Europe. The tone of his mind 
is largely reflected in the poetry of Words- 
worth, of which he was a diligent student and 
admirer. In the unremitting performance of 
his judicial duties and the indefatigable pur- 
suit of knowledge his over-worked mind 
finally gave way, and, in a moment of tem- 
porary insanity, he committed suicide. His 
remarks in the Fernandez contempt case, 30 





MARTIN: 


| of which I may be a member, by grasping 


after pre-eminence which does not belong to 
me, and that I will endeavor to be ever val- 
iant in preserving and handing down those 
powers to do justice and to maintain truth 
which, for the common good, the law has 
entrusted to the judges.” 

Some of his most elaborate and exhaustive 
opinions are Beamish v. Beamish, 9 H. L. 
274, an examination of the ecclesiastical 
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sanctions to the contract of marriage; Ex 
parte Fernandez, 30 L. J., C. P. 321, on the 
validity of a commitment for contempt by a 
court of assize; Lloyd v. Guibert, I Q. B. 115, 


as to what law governs as to sea damage in a 


contract of affreightment; Exposito v. Bow- 


den, 8 St. Tr. 817, as to the effect on a con- | 


tract of affreightment of trading with an 
enemy; Mayor of London v. Cox, 3 E. and 
I. App. 252, on the history and principles of 
the practice of foreign attachment; Notara v. 
Henderson, 7 Q. B. 225, on the duties of the 
master of a vessel; Seymour v. London and 
Insurance Co., 41 L. J., C. P. 193, on contra- 
band of war; Phillips v. Eyre, 6 Q. B. 1, on 
the jurisdiction of English courts over acts 
committed abroad; Mody v. Gregson, 4 Ex. 
49,as to the application of the doctrine of 
warranty in a sale by sample; Dawkins v. 
Lord Rokeby, 4 F. and F. 829, as to abso- 
lute privilege in libel; Henwood v. Har- 


rison, 7 C. P. 606, on fair criticism of | 


matters of public interest; Shrewsbury v. 
Scott, 6 C. B. 1, on the disabilities of Cath- 
olics with respect to real property. 

may be of all these opinions, 
Lord Campbell said in the House 
Lords of Willes’s opinion in Beamish 
Beamish, that they “display extraordinary 
research and will hereafter be considered a 
repertory of all the learning to be found in 
any language upon the subject.” ? 


* For further study, see also: Cook vz. Lister, 13 C. B. 
(n. s.) 543 (bills of exchange), etc.; Dakin v. Oxley, 15 


said 


| 75), M. E. Smith 





Besides Williams, who continued his ser- 
vice in this period, valuable assistance was 
rendered by Byles (1858-73), Keating (1850- 
(1865-71). Byles con- 
tributed largely to the popularity of the court 
in commercial cases, in which he was ex- 
tremely accurate. Smith was an all-round 
influence for good; sagacious, sensible and 
pfactical, he added to the high standing of 


| his tribunal. 


During this period the Court of Ex- 
chequer declined in reputation, particularly 
during the latter half. Kelly, who succeeded 
Pollock in 1866 as Chief Baron, was old and 


| soon became infirm; and an ill-assorted col- 
| lections of barons, of whom Martin was the 


ablest, detracted from the unity and authority 
of the court. Nevertheless, the court was 


| distinguished_throughout this period by the 


services of Bramwell (1856-76). 


| C. B. (n. s.) 646 (charter party); Gt. Western Ry. z. 


Talley, 6 C. P. 44 (negligence); Hall v. Wright, 29 L. J., 
Q. B. 43 (breach of promise); Intermaur v. Dames, I C. 
P. 274 (negligence); Ionides v. Marine Ins, Co., 14 C. B. 
(n. s.) 259 (marine ins.) ; Kidston v. Empire Marine Ins. 
Co., 1 C. P. 535 (marine ins.); Malcomson v. O’Dea, 10 
H. L. 611 (evidence); Mountstephen v. Lakeman, 7 Q. 
B. 196 (statute of frauds); Patter v. Rankin, 3 C. P. 562 
(marine insurance); Ryder v. Wombell, 4 Ex. 32 in- 
fant’s necessaries); Reg. v. Rowton, 10 Cox Cr. Cas. 37 
(evidence); Renss v. Picksley, 1 Ex. 342 (statute of 
frauds); Santos v. Illidge, 28 L. J., C. P. 317 (emancipa- 
tion act); Wilson v. Jones, 2 Ex. 139 (insurance); Bonil- 
lon v. Lupton, 15 C. B. (n. s.) 113 (marine insurance). 


? Miller v. Salomons, 7 Ex. 475, etc ; Embrey v. Owen, 
6 26. 353; Bellamy v. Majoribanks, 7 #4. 389; Crouch z. 
Great Northern Ry., 11 26. 742; Hubbertsty 7. Ward, 8 
7b. 320; Read v. Legard, 6 76. 636; Dublin Ry. v. Black, 
8 76. 181. 
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anecdotes, etc. 


THE series of papers upon the Chief Justices 
of the United States, which was interrupted by 
the desirability of recognizing the Marshall cen- 
tennial and the appointment of a new Attorney 
General, is resumed in this present number and 
will be continued in its chronological order. 


NOTES. 

THE jury ate up an important part of the evi- 
dence in a case they were trying in the superior 
court at Atlanta, Ga., in which one of the issues 
submitted was whether certain almonds, the price 
of which was sued for, were of the quality con- 
tracted for. The judge that presided at the trial 
has the humorous tendency that characterized 
the great judge whose names he bears and who 
was his grandfather,—Chief Justice Joseph 
Henry Lumpkin,—and in his judgment, refusing 
a new trial in this case he has, this to say: 


“ If a new trial should be granted in this case it 
can never be tried again exactly as it was before. 
Out of the almonds constituting the subject-matter 
of this litigation a small number were kept, and on 
the trial were submitted to the jury along with some 
almonds obtained from another shipment, for com- 
parison. When the jury retired to their room for 
consultation the two small paper sacks containing 
these almonds were carried out with them. After 
some time they returned a verdict, but not the al- 
monds. On inquiry the court was informed that as 
a part of their deliberation, and probably as a most 
conclusive mode of comparing the quality of the 
two samples, they had eaten both. In case of a 
new trial there are no more almonds for the next 
jury. It might be said that from an almond stand- 
point the case is exhausted. Perhaps it would be 
better for the jury not to eat up the evidence, at 
least not all the edible part of it. A due regard for 
the palates of a possible future jury, in case of a 
new trial, if nothing else, might suggest the advis- 
ability of only a moderate degustation. It is quite 
possible that juries sometimes find a difficulty in 


* contributions of 





swallowing all of the statements made before them, 
and that if on some occasion a toothsome or succu- 
lent bit of evidence is sent to the jury room with 
them, appealing at once to intellectual and gastro- 


| nomic investigation, the desire for knowledge may 
| be stimulated to a point beyond deliberative mod- 
| eration.” 


SENATOR WILLIAM B. ALLISON of Iowa has 
a better memory for figures and faces than for 
overcoats, ‘Two years ago when President Mc- 
Kinley passed through Iowa he was met at the 
eastern edge of the State by Senator Allison, 
Governor Shaw and other prominent people from 
the capital. The governor was accompanied by 
his body servant, William Coalson, a colored 
man with a remarkable memory for faces and for 
hats, overcoats and other articles of wearing ap- 
parel. 

It was in the fall and the day was rather 
chilly. Consequently when the train reached 
Cedar Rapids and the program called for a short 
stop there was a general scramble for overcoats. 
Coalson was in charge of these as usual, He 
brought out a coat for Senator Allison but the 
senator refused to wear it. 

“That’s not mine” he declared and that 
ended the matter. A member of the party prof- 
fered a overcoat and the senator hurried up 
town and made a purchase at a clothing store. 

In the meantime Coalson was searching high 
and low over the car for the lost coat. Finding 
no trace of it and espying the one which the 
leader of the senate had rejected a happy 
thought struck him. 

He began to search through the pockets in 
hope of finding a clue. The first two or three 
pockets revealed nothing. But in an inside 
pocket he found some personal cards. He 
pulled them out and there in a plain script was 
the name. 

* William B, Allison.” 

The president indulged in a hearty laugh 
when the joke was told him and Senator Allison 
had to confess that it was “on him.” 
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One A, was the justice at a little village in 
Eastern Iowa, and, as there wefe but very few 
citizens, he was both justice and constable, and 
acted in nearly every other official capacity. He 
was on the whole a pretty good man, and had 
only one failing — that of getting drunk when- 
ever he came within smelling distance of fire 
water. One time he went to the large city, 
where such things were dispensed, and became 
jagged to such an extent that he could not find 
his way home for a day or two. On getting 
home he was given a Mrs. Caudle lecture by 
the wife, who told him that he, being a justice, 
ought to be ashamed of himself to thus get full, 
and that if there had only been another official 
in the township she should have him arrested. 
A.took the reprimand with due Socratic stoicism, 
he thought the matter over and got down 
the musty law book to see what he really could 
do under the laws of his State. He found that 
he had committed a crime, which should be 
punished. So he issued a warrant of arrest as 
constable, got himself into court, and as justice 
began to try himself. He acted as attorney for 
the prosecution, and then for the defence, and 
all the time as chief witness for both sides. He 
made two speeches, and then as justice fined 
himself fifty dollars and costs. Before the 
twenty days were up for an appeal to the higher 
court he thought of perfecting an appeal, but 
found no one to go on his bond. It seemed 
probable that in the higher court he could not 
control the judge; and hence, as justice, he re- 
mitted the fine during good behavior, while the 
State should pay costs. This is actually the 
justice docket as it appears in one of the court- 
house files of a county in Iowa. The good man 
has been dead for some days, and in all his 
dealings he was just the kind of a man he ap- 
peared to be —kind, generous, and liberal to a 
fault; so kind, indeed that he remitted his own 
fine, as he would any one else’s for the same 
offence. 


An almanack for the year 1778 cites the 
following judgment in a case of murder: A 
Portuguese shoemaker prosecuted a bishop who 
had got his father assassinated, and the fact 
being proved, the bishop was prohibited from 
saying mass for one year. The shoemaker, 
not satisfied, applied to Don Pedro, king of 
Portugal, who, after inquiring into the case, 





sent for the shoemaker, and asked him if 
he would venture to kill the bishop; which he 
undertook to do with the king’s permission, 
and performed the day following, at a_pro- 
cession, just under a window where his Majesty 
was placed. He was immediately seized and 
brought before the king. Don Pedro asked 
him what could prompt him to murder a 
bishop. He pleaded the provocation he had 
received, and his Majesty’s permission; to 
which the king replied: “ Since the bishop was 
prohibited from saying mass for one year, I 
condemn you not to work at your trade for 
the same term, but that you shall not starve, a 
pension must be paid you out of the bishop’s 
estate.” 


A younc lawyer from the East was sent to a 
mining town in the West to straighten out the 
affairs of a client. In the course of the business 
the sheriff had gone out of his way to do several 
favors, and the attorney, while unwilling to offer 
money in return, wished to express his appreci- 
ation in some more delicate way. So he invited 
the sheriff into a saloon to take a drink. In 
reply to the really superfluous question of 
what he would take, the officer of the law 
answered “ Whiskey.” His host ordered beer ; 
whereupon the sheriff, leaning over confiden- 
tially, said in a tone rather of instruction than 
reproof: “ Mister, you’re making a mistake. In 
this saloon whiskey and beer cost just the same, 
and you can get a sight drunker on the 
whiskey.” 


LITERARY NOTES. 


In Zhe Crisis, Mr. Winston Churchill has 
chosen the stirring times in St. Louis before and 
during the Civil War for the setting of his latest 
historical novel, in which the descendants of 
Richard Carvel and his friends take the leading 
parts, while Lincoln, Grant and Sherman relieve 
the Revolutionary heroes of his former novel. 
The heroine is a beautiful rebel who sings 
“Dixie,” urges all her friends to die for the cause 
of the South, and herself promptly falls in love 
with a staunch supporter of the Union. The 
friendship of her father, an ideal Southern gen- 
tleman, for an abolitionist lawyer, ungracious 
in manner, but, underneath his gruffness, ten- 
der and loving, arouses our greatest interest. 
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The broken friendships and divided families of 
those days, when neighbors, and even brothers, 
felt so deeply’ on opposite sides of the great 
question are vividly described; and the char- 
acter of Abraham Lincoln is portrayed with a 
loving reverence and deep admiration which 
must touch the hearts both of his friends and of 
his enemies. One feels sure the book is his- 
torically faithful and trustworthy. 


ARROWS OF THE ALMIGHTY, by Owen John- 
son, is the history of a man inheriting an intense 
pessimism, which is aggravated by every sort of 
misfortune, but who eventually works out his 
own salvation, or, to quote the author, “ac- 
claims his own soul, recognizing that within 
him something greater than his understanding 
had existed and would exist forever and ever.” 
The psychological aspect of the story is not 
intruded, though it serves to explain the intro- 
duction of so many incidents, and possibly re- 
lieves the strain on the reader’s sympathy which 
such great misfortunes as overwhelm the hero 
might arouse, if one were not interested in their 
effect on his point of view. The style is good, 
but the various scenes seem to lack continuity, 
giving the effect of many good short stories, not 
of necessity part of the same novel. 


In a pocket volume of less than two hundred 
pages, one of the series of Temple Primers, Mr. 
Jose has in press a very readable history of 
Australasia from its discovery to the present 


day. The political system, also, and the social 
development of the colonies, are outlined in an 
interesting way. 


RECEIVED AND TO BE REVIEWED LATER, 

JOHN MarsHALL. By /ames Bradley Thayer. 
Number 7 in the Riverside Biographical Series. 
Boston : Houghton, Mifflin & Co. 1901. Cloth. 
75 cents. (157 pp.) 

FaLstTaFF AND Equity. By Charles E. Phelps. 
Boston: Houghton, Mifflin & Co. 1901. Cloth. 
$1.50. (xvi+2o1.) 

POLITICS AND THE Mora. Law. 
Ruemelin. Edited by Frederick W. 
D.C. LZ. New York: The Macmillan Company, 
igor. Cloth. 75 cents. (125 pp.) 

t AUSTRALASIA THE COMMONWEALTH 


ZEALAND. By Arthur W. Fose. 
Dent and Company. 1901. Cloth, 40 cents. 


AND 





| brought the cases down to 1887. 


By Gustav | 
Flolls, | 


NEW LAW BOOKS. 


A Dicest or THE Law or INsuRANCE. Vols. 
3 and 4. By Fohn R. Berryman. Calla- 
ghan & Co., Chicago, 1go1. (iv. + 1831 pp.) 
“IT was just going to say, when I was inter- 

rupted, that one of the many ways of classify- 

ing minds is under the heads of arithmetical 
and algebraical intellects. All economical and 
practical wisdom is an extension or variation of 
the following arithmetical formula: 2+2=4. 

Every philosophical proposition has the more 

general character of the expression a+b=c. 

We are mere operatives, empirics, and egotists, 

until we learn to think in letters instead of fig- 

ures,” 

Thus Dr. Holmes begins “The Autocrat of 
the Breakfast-Table”; and as in his youth he 
spent some months at a law school, it is proba- 
ble that he was not unmindful of the bearing 
that this passage has upon the law. 

It is hardly necessary to expound the quota- 
tion; for it is obvious to the lawyer that the 
judgment pronounced in any one case is one 
of the arithmetical formulas contemplated by 
Dr. Holmes, and that the general propositions 
found in treatises are formulas of an algebra- 
ical nature. What is equally true, but perhaps 
not quite so obvious, is that the function of di- 
gests is to aid in the transmuting of lawyer’s 
arithmetic into lawyer’s algebra. 

And _ how laborious the performing of this 
useful function is! Take for example these 
two new volumes of the series entitled “ A Di- 
gest of Insurance.” They embody, in more 
than fifteen thousand paragraphs, the legal 


| propositions — and often the facts— of more 


than seven thousand cases; and the paragraphs 


| represent a vast amount of work, for the digester 
| has not been content to reprint head-notes. 


These new volumes closely resemble their 
predecessors, of which the first volume was by 


| Sansum, and contained the cases down to 1876, 


and the second was by the present digester and 
The present 
volumes, coming down to substantially the close 
of the nineteenth century, follow, as has already 
been said, the plan of the earlier volumes, using 


| the same titles for the topics and digesting most 
o | of the cases in the same rather elaborate form. 

NEw | 
London: J. M. | 


The series has been before the public so long 
and has been so favorably received, that it is 
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rather late in the day to call attention to de- 
| useful sets of tools in the insurance lawyer’s 


fects; but by and by the publishers may find 


it practicable to bring out a revision combining | 


in one alphabet the matter of all these volumes, 
and accordingly it may be worth while to point 
out that in some respects the plan and the execu- 
tion might be advantageously amended. 

It would be a great convenience to have the 


titles subdivided into sections dealing sepa- | 
rately with marine, fire, life, and other sorts of | 
| devote his pages wholly to their special function 


insurance. At present most of the titles disre- 
gard any such division. Further, the titles are 
not very happily chosen; for though most of 
them are unobjectionable, some are neither ne- 
cessary nor natural. Finally, there are many, 
very many, paragraphs that are not placed 
under the existing titles to which they belong. 

The title “ Valid and Void Policies” affords 
examples of these defects. The first paragraph 
is to the effect that a fire policy is not invali- 
dated by the fact that part of its subject matter 
is fitted, and perhaps intended, for unlawful 
purposes. 





The second paragraph is to the | 


effect that a life policy taken out by the person | 


whose life is insured is not invalidated by the 
fact that the beneficiary or assignee has _ no in- 
terest in the life. The third paragraph is to the 
effect that, in the absence of fraud, a fire policy 
is not invalidated by the fact that part of the 
goods described did’ not belong to the assured. 
The fourth paragraph deals with beneficiary 
certificates. Thus the title goes on, jumping 
from one kind of insurance to another, and 
from one class of problems to another, in a way 
that wastes the time of the investigator and 
that makes it quite impossible for him to foresee 
whether the matter for which he is seeking is to 
be expected in this title or elsewhere; for of 
course it is obvious enough that each one of the 
paragraphs described above belongs in one or 
more of the familiar titles — some of which are 
found in this series and some not — “ Illegality 
of Business,” ‘ Insurable Interest,” ‘ Bene- 
ficiaries,” ‘ Assignees,” ‘‘ Non-disclosure,” 
“ Title,” “ Benefit Societies.” In fact, the title 
“Valid and Void Policies” should not exist at 
all save as a basis for cross-reference to other 
titles. 

Yet although it is necessary to call attention 
to the fact that neither plan nor execution is 


perfect, justice requires a recognition that even | 


| and commentary upon that Act. 





| 
| 
| 


in its present form this series is one of the most 


workshop. 

What has been said thus far is chiefly from 
the point of view of the maker of briefs. From 
the point of view of the writer of treatises it 
must be added that by gathering all the authori- 
ties this series relieves the author from the 
necessity of crowding his text and notes with 
citations, and gives him ample opportunity to 


of stating and explaining the law. Thus the 
series is fairly entitled to commendation of the 
sort that Falstaff bestowed upon himself: “I 
am not only witty in myself, but the cause that 
wit is in other men.” 


A TREATISE ON CANADIAN Company Law. 
By W. $¥. White, Q.C. assisted by ¥. A. 
Ewing, B.C.L. Montreal, Canada; C. Theoret, 

(xxill + 708 pp.) 

Naturally this treatise is intended, in the first 
instance to meet the needs of the Canadian 
practitioner. It deals in- the main with the 
Canadian Companies’ Act (chapter 119 of the 
Revised Statutes) and is an interpretation of 
Consideration, 
however, is given to similar acts of the other 
provinces ; the appendix contains the text not 
only of the Companies Act of the Dominion, 
but of like acts of the Provinces of Ontario, 
Quebec, and British Columbia. Of practical 
value and convenience are the forms relating 
to Dominion Letter Patents, given in fifty pages 
of the appendix. 

Canadian jurisprudence on the subject of 
corporation is not very extensive; but many 
questions of importance have arisen and have 
been passed upon by the courts in decisions en- 
titled to respect and weight. In this volume 
all of the leading Canadian cases bearing on the 
subject in hand have been referred to and care- 
fully considered. 

The authors have given their subject able 
and exhaustive treatment, with the result that 
this treatise both explains the Companies Act 
so far as it has been interpreted already by the 
Canadian courts. and considers in a suggestive 
way, points not as yet passed upon directly. 
The arrangement of the book is good, following 
that of the act itself, and the style is clear. 


1gol. 
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